WH Revisions 1-5-11


MASTER SOFTWARE LICENSE AND SERVICES AGREEMENT

This MASTER SOFTWARE LICENSE AND SERVICES AGREEMENT (the “Agreement”), dated as of  _______, 2011 (the “Effective Date”), is made and entered into by and between PLAYSPAN, INC., a Delaware corporation (“PlaySpan”) and Disney Online, a California corporation, with offices at 500 South Buena Vista Street, Burbank, CA 91521 (“Publisher”), with reference to the material facts and circumstances set forth in the Recitals below.  Each of the signatories hereto is individually, a “Party” and collectively, the “Parties.”

[NTD: We expect that this agreement will be entered into after closing of PlaySpan’s acquisition by Visa. Entering into an agreement with PlaySpan as a Visa subsidiary should alleviate a number of Disney’s concerns and consequently obviate a need for a number of provisions that are currently included in the draft.]
RECITALS

WHEREAS, PlaySpan is the developer and operator of a virtual currency wallet and payment platform to enable online users to pay for Publisher Site Transactions and Subscriptions  [NTD: The platform does not currently include all of the features; approximately 30% of the features are yet to be developed.] (collectively, the “PlaySpan Platform”), and


WHEREAS, Publisher and its subsidiaries and affiliates currently own and/or operate, among other things, online games, virtual worlds, websites and other interactive experiences; and


WHEREAS, subject to the terms and conditions herein, the parties desire  [NTD: This is not applicable to the SaaS model.] that PlaySpan provide certain services to Publisher, to enable the purchase of Subscriptions and the completion of Publisher Site Transactions; and 


WHEREAS, the Parties are entering into this Agreement to memorialize their understanding regarding the foregoing.


NOW, THEREFORE, the Parties hereby agree as follows:

AGREEMENT

1 Definitions
As used herein, the following words, phrases, or terms in this Agreement shall have the following meanings:

1.1 “Affiliates” mean any corporation or legal entity which is controlled by, controls, or is under common control of a Party.  For this purpose, the meaning of the word “control” shall include, without limitation, direct or indirect ownership of more than fifty percent (50%) of the voting shares or interest of such corporation or legal entity.

1.2 “Branded Item” has the meaning set forth in Section 2.5.3.2.

1.3 “Claims” has the meaning set forth in Section 11.1.1.

1.4 ”Commercial Launch” means general availability of the PlaySpan Platform in the context of Publisher Sites with more than 1,000 external users and processing Publisher’s Virtual Currency and Publisher Site Transactions or Subscriptions for real money.

1.5 “Confidential Information” has the meaning set forth in Section 7.1.

1.6  “Developer” means the original author or copyright owner of any particular Publisher Site. 

1.7 “Digital Objects” means a set of rights to digital objects, including but not limited to characters, virtual items, services and other items that are available for license by End Users through use of the PlaySpan Platform. 

1.8 “Digital Object Transactions” means transactions originating from a Publisher Site whereby Publisher’s End User license rights from Publisher to use Publisher’s Digital Objects using Publisher’s Virtual Currency or Publisher’s Promotional Virtual Currency and through use of the PlaySpan Platform.

1.9 “Documentation” means documentation made available by PlaySpan in connection with the PlaySpan Platform.
1.10 “Escrow Account” has the meaning set forth in Section 2.7.

1.11 “Escrow Agent” has the meaning set forth in Section 2.7.

1.12 “Escrow Agreement” has the meaning set forth in Section 2.7.

1.13 “End User” means a user of a Publisher Site.

1.14 “Gross Revenue” means the amount of real world money (denominated in United States or foreign national currency) as successfully transacted through the PlaySpan Platform as a result of Publisher Site Transactions and Subscriptions, as such amount is reduced by returns, refunds, credits, chargebacks or other adjustments to such Publisher Site Transactions and Subscriptions. 

1.15 “Initial Term” has the meaning set forth in Section 9.1.

1.16 “Intellectual Property Rights” mean copyright, patent, trademark, trade secret (including without limitation confidential information) and all other intellectual or proprietary rights (whether registered or not) and equivalents or similar forms of protection existing anywhere in the world. 

1.17 “Licensed API” means the application programmer’s interface for the PlaySpan Platform. 

1.18  [NTD: These are not applicable to the SaaS model. PS will not be providing to Disney any software.]  “Marks” mean: (a) all registered or unregistered proprietary marks (including, without limitation, any trademarks, service marks, trade dress, or logos) owned by PlaySpan and Publisher; and (b) goodwill and marketing rights related to the foregoing proprietary marks.

1.19  “Notice” has the meaning set forth in Section 12.6.1.

1.20 “Payment Service Provider” means any third party set forth on Exhibit D, which party provides a means by which End Users may purchase Subscriptions and complete Publisher Site Transactions.

1.21 “PCI DDS” has the meaning set forth in Section 10.4.

1.22 “PlaySpan Change of Control” means (i) at least 50% or more of the combined voting power of the outstanding voting securities of PlaySpan, as of the Effective Date, is transferred to any person or group of persons, in one or more series of transactions; (ii) individuals who, as of the date hereof, constitute the Board of Directors of PlaySpan (the “Incumbent Board”) cease to constitute at least a majority of such Board; (iii) the stockholders of PlaySpan approve a reorganization, merger or consolidation (each a “Reorganization”), in each case through which all or substantially all the persons who were the respective beneficial owners of the voting securities of PlaySpan prior to such Reorganization do not beneficially own, following such Reorganization more than fifty percent (50%) of the combined voting power of the then outstanding voting securities, as a result of such Reorganization; or (iv) all or substantially all of the assets or property of PlaySpan is sold or otherwise disposed of in one transaction or in a series of related transactions to an entity which is not owned substantially by the shareholders of PlaySpan as of the Effective Date.

1.23 “PlaySpan Indemnified Party” has the meaning set forth in Section 11.1.2.

1.24 “PlaySpan Party” has the meaning set forth in Section 2.5.2.

1.25 “PlaySpan Platform” has the meaning set forth in the Recitals hereto.

1.26 “PlaySpan Service” means the services provided by PlaySpan that are required to operate the PlaySpan Platform on the infrastructure hosted by or on behalf of PlaySpan according to the service levels specified in Exhibit A and the features set forth in Exhibit D. 

1.27 “Privacy Laws” has the meaning set forth in Section 7.1.

1.28 “Privacy Policy” has the meaning set forth in Section 7.1.

 [NTD: Since PS will not be providing any software, this defined term (which was used in the warranty relating to the software) is no longer needed.]
1.29 “Project Manager” has the meaning set forth in Section 4.1.

1.30 “Provider” has the meaning set forth in Section 7.1.

1.31 “Publisher Affiliates” has the meaning set forth in Section 3.1.5.

1.32 “Publisher Data” has the meaning set forth in Section 5.2.

1.33 “Publisher Named Sites” means the following Publisher Sites: Club Penguin, Pirates, Toontown, Cars and Pixie Hollow.
1.34 “Publisher Sites” means the virtual worlds, online games, massively multiplayer online games, other gaming websites, and any other websites for interactive or commercial activity developed, authorized or utilized by Publisher, in each case as set forth in Exhibit I, as amended from time to time by the parties as set forth in Section 3.1.1..

1.35 “Publisher Site Transaction” means any purchase transaction originating from a Publisher Site and utilizing the PlaySpan Platform, including, without limitation: (i) any transaction in which an End User utilizes Publisher’s Virtual Currency or Publisher’s Promotional Virtual Currency to facilitate such transaction, such as Digital Object Transactions; and (ii) any transaction made from a Publisher Site by an End User through the use of real world money. 

1.36 “Publisher Indemnified Party” has the meaning set forth in Section 11.1.1.
[NTD: Since PS will not be providing any software for installation on Disney’s servers/systems, this defined term is not needed.]

1.37 “Publisher Technologies” has the meaning set forth in Section 5.1.

1.38 “Publisher’s Promotional Virtual Currency” means the virtual currency licensed by Publisher to End User for promotional purposes and without charge to End Users, subsequently used by such End User to, without limitation, complete Publisher Site Transactions or purchase Subscriptions within Publisher Sites. 

1.39 “Publisher’s Virtual Currency” means the virtual currency licensed by Publisher to End User for a fee, subsequently used by such End Users to, without limitation, complete Publisher Site Transactions or purchase Subscriptions within Publisher Sites.

1.40 “Recipient” has the meaning set forth in Section 7.1.

1.41 “Regional Publisher” is defined as a third party licensed to publish a Publisher Site in a distinct geographical area which does not encompass the entire Territory. 

1.42 “Renewal Term” has the meaning set forth in Section 9.1.

1.43 “Source Code” means the Playspan Platform source code, in machine readable form and from which the object code, executable version of the Playspan Platform and any updates are compiled. 

1.44 “Subcontractors” has the meaning set forth in Section 12.2.

1.45 “Subscription” means an agreement to give access to an End User to certain content, features or services on a Publisher Site for a stated period of time and for a set fee.
1.46 "Term” has the meaning set forth in Section 9.1.

1.47 “Territory” means worldwide except as modified pursuant to Section 9.2.6. 

1.48 “Trademark Licensee” has the meaning set forth in Section 2.5.3.1.

1.49  “Trademark Licensor” has the meaning set forth in Section 2.5.3.1.

1.50  “Transaction” means any Subscription purchase or any Publisher Site Transaction. 

1.51  “Transition Period” has the meaning set forth in Section 9.2.5.

2 License Grants

2.1 License to PlaySpan Platform.  Subject to the terms and conditions of this Agreement, PlaySpan hereby grants to Publisher and its Affiliates who have executed an addendum to this Agreement with PlaySpan as set forth in Section 3.1.5 a nonexclusive, nontransferable (except as set forth in Section 12.14), non-sublicensable, right and license in the Territory during the Term to access and use, and to make available on Publisher Sites for use by End Users, the PlaySpan Platform for the purpose of enabling End Users to pay for Publisher Site Transactions and Subscriptions. 

2.2 License to Licensed APIs. Subject to the terms and conditions of this Agreement, PlaySpan hereby grants to Publisher a royalty-free, paid-up, nonexclusive, nontransferable (except as set forth in Section 12.14), non-sublicensable (except as specifically provided for in Section 2.3 of this Agreement), right and license during the Term to use the Licensed APIs solely to the extent necessary to integrate the PlaySpan Platform into the Publisher Sites or to otherwise use the PlaySpan Platform as set forth in this Agreement. 
2.3 Sublicensing of Licensed APIs. With respect to any sublicense granted to any Publisher Sublicensee in accordance with Section 2.3.1, such sublicensee must be bound by a valid and enforceable written agreement that requires it to (a) maintain the Licensed APIs consistent with the terms of this Agreement, and (b) use the Licensed APIs solely for the purpose of fulfilling Publisher’s rights and obligations in accordance with the terms of this Agreement. Publisher shall enforce each sublicensee’s compliance with the terms of such agreement relating to the Licensed APIs, and any breach by a sublicensee of such terms of such agreement shall be deemed a breach of this Agreement by Publisher. 

2.3.1 Permitted Publisher Sublicensees.  Subject to the terms of this Agreement, Publisher may sublicense the rights to use the Licensed APIs granted to Publisher in Section 2.2 to a third‑party Developer, manufacturer, distributor or subcontractor of Publisher (each, a, “Publisher Sublicensee”) solely for the purpose of fulfilling Publisher’s rights and obligations in accordance with the terms of this Agreement. 

2.4 License to Publisher Technologies.  Subject to the terms and conditions of this Agreement and solely for purposes of customizing, implementing and maintaining the PlaySpan Platform for purposes of Publisher’s use of the PlaySpan Platform, Publisher hereby grants to PlaySpan a limited, nonexclusive, nontransferable (except as permitted in Section 12.14), non-sublicenseable (except as permitted in Section 2.5) license in the Territory during the Term to use, reproduce, perform, display, modify and create derivative works of Publisher Technologies delivered or otherwise made directly available to PlaySpan by Publisher, in each case solely for the purpose of implementing, customizing and maintaining the PlaySpan Platform in accordance with the terms and conditions set forth in this Agreement. 

2.5 Sublicense of Publisher Technologies  With respect to any sublicense granted to any PlaySpan sublicensee, such sublicensee must be bound by a valid and enforceable written agreement that requires it to (a) maintain the Publisher Technologies consistent with the terms of this Agreement,  and (b) to use the Publisher Technologies solely for the purpose of fulfilling PlaySpan’s rights and obligations in accordance with the terms of this Agreement. PlaySpan shall enforce each sublicensee’s compliance with the terms of such agreement relating to the Publisher Technologies, and any breach by a sublicensee of such terms of such agreement shall be deemed a breach of this Agreement by PlaySpan.

2.5.1 Permitted PlaySpan Sublicensees.  Subject to the terms of this Agreement, including without limitation, Section 2.5, PlaySpan may sublicense the rights granted to PlaySpan in Section 2.4 to Subcontractor performing services on PlaySpan’s behalf if PlaySpan guarantees the Subcontractor’s compliance with the terms of this Agreement.  PlaySpan will promptly identify in writing all Subcontractors to whom PlaySpan has granted a sublicense hereunder .

2.6 Licensed Marks

2.6.1 PlaySpan Marks.  Subject to the terms and conditions of this Agreement, PlaySpan hereby grants to Publisher and its Affiliates a nonexclusive, nontransferable, royalty-free, license to use the PlaySpan Marks in the Territory during the Term solely in connection with Publisher’s use and exercise of its rights with respect to the PlaySpan Platform and PlaySpan Services but nothing herein obligates Publisher to use the PlaySpan Marks.

2.6.2 Publisher Marks.  Subject to the terms and conditions of this Agreement, Publisher hereby grants to PlaySpan a nonexclusive, nontransferable, revocable, royalty-free license to use the Publisher Marks as necessary to perform its obligations under this Agreement; provided, however, that except and only to the extent specifically set forth in this Agreement, neither PlaySpan nor any employee, officer, director, agent, contractor, parent, subsidiary, affiliate, joint venture, sublicensee or partner of PlaySpan (each a “PlaySpan Party”) or other party shall acquire any right under this Agreement to use, and PlaySpan shall not use, or allow or assist any PlaySpan Party or other party to use, the names “The Walt Disney Company”, “Walt Disney Internet Group”, “Disney”, “ABC”, “ESPN” (either alone or in conjunction with or as a part of any other word or name) or any fanciful characters or designs of The Walt Disney Company or any of its Affiliates: (a) in any advertising, publicity, promotion; (b) to express or to imply any endorsement of PlaySpan’s products or services; nor (c) in any other manner, except to provide the services hereunder.  Publisher shall not be obligated to accord PlaySpan or any of its personnel credit of any kind in connection with the services hereunder.  
2.6.3 Trademark Restrictions

2.6.3.1 Generally.  Each Party (the “Trademark Licensee”), when using the Marks of the other Party to the extent permitted hereunder (the “Trademark Licensor”), will comply with the applicable Trademark Licensor's trademark usage guidelines in effect from time to time.  The Trademark Licensee may terminate the foregoing trademark license if, in its reasonable discretion, the Trademark Licensor’s use of the Trademark Licensee’s Marks tarnishes, blurs, or dilutes the quality associated with the Trademark Licensor’s Marks, or the associated goodwill, and such problem is not cured within ten (10) days after receipt of notice.  The Trademark Licensee acknowledges Trademark Licensor’s ownership and exclusive rights in and to the Trademark Licensor’s Marks, and the Trademark Licensee’s use of the Trademark Licensor’s Marks will accrue to the benefit of the Trademark Licensor.  The Trademark Licensee will not attempt to register the Trademark Licensor’s Marks as its own, or adopt, use, or attempt to register any mark that is confusingly similar to the Trademark Licensor’s Marks.

2.6.3.2 Licensor Marks.   Prior to the first use of any documentation, marketing collateral, updated website, or other item bearing or incorporating the Trademark Licensor Marks (a “Branded Item”), Trademark Licensee will submit to Trademark Licensor samples of such Branded Item for Trademark Licensor’s review and approval of Trademark Licensee’s use of the Trademark Licensor Marks.  Thereafter, upon (1) any material change in the manner in which the Trademark Licensor Marks are used or displayed in a Branded Item; or (2) Trademark Licensor’s written request to Trademark Licensee, Trademark Licensee will submit samples of such Branded Item for Trademark Licensor’s review and re-approval of Trademark Licensee use of the Trademark Licensor Marks.  Trademark Licensee agrees that it may only distribute a Branded Item after it has obtained Trademark Licensor’s approval (and, upon any change to Trademark Licensee’s use of the Trademark Licensor Marks or after Trademark Licensor’s request as set forth in the previous sentence, Trademark Licensee’s re-approval).

2.7 Restrictions.  Only those licenses expressly set forth in this Agreement are granted. All licenses granted by one Party to the other Party under this Agreement are personal to the licensee and its Affiliates and are subject to the following further limitations:

2.7.1 Except in the limited circumstances as provided in Section 2.7, Publisher is granted no interest in or license to the source code version of the PlaySpan Platform.

2.7.2 Except as expressly authorized in this Agreement or by applicable law, Publisher agrees: (i) it will not otherwise reproduce, assign, transfer, lease, rent or distribute PlaySpan Platform, any Licensed APIs, and related Documentation; (ii) it will not modify, reverse assemble, decompile or reverse engineer or otherwise attempt to derive source code, underlying ideas, algorithms, structure or organization of the PlaySpan Platform; and (iii) it will not modify or create any derivative works of the PlaySpan Platform or Licensed APIs.

2.7.3 Except as expressly granted in this Agreement no other rights or licenses are granted under this Agreement, whether by implication, estoppel, course of conduct, or otherwise, and all such rights are reserved by the respective Parties.

2.8 Right of First Refusal. During the Term of this Agreement and so long as PlaySpan is not in breach of the Agreement, Publisher will not utilize any new or additional wallet, payment or commerce platform for the sale of Digital Objects on Publisher Named Sites, other than those platforms that are already in use or integrated and ready for use as of the Effective Date of this Agreement, unless such wallet, payment and commerce platform shall provide functionality not provided by the PlaySpan Platform and which PlaySpan has notified Publisher it shall not be providing within 90 days after Publisher’s written request to add such functionality to the PlaySpan Platform. 
2.9 Software Source Code Escrow and Release.  Within thirty (30) days after the Effective Date, PlaySpan shall add Publisher as a beneficiary to its existing escrow agreement (the “Escrow Agreement”) with Escrow Associates (the “Escrow Agent”), and shall maintain Publisher as a beneficiary during the term of this Agreement.  The Source Code will be released to Publisher only upon the events set forth in the Escrow Agreement. .  However, in the event of an upcoming release of the Source Code per the Escrow Agreement, PlaySpan, PlaySpan will promptly update the PlaySpan Platform in the Escrow Account with the then current stable release version.  For the avoidance of doubt, all costs and expenses related to the adding and maintaining Publisher as a beneficiary of the Escrow Account shall be paid by the Publisher.  PlaySpan retains title to the Source Code and does not convey any proprietary rights or other interest therein to Publisher, other than rights to use the Source Code for the purposes set forth in the Escrow Agreement.  The Source Code is the Confidential Information of PlaySpan and any release of the Source Code to Publisher shall remain subject to the confidentiality obligations in the Agreement. 

3 Obligation of Parties

3.1 PlaySpan’s Obligations

3.1.1 PlaySpan Service.  During the Term and the Transition Period, if any, PlaySpan shall provide to Publisher, the PlaySpan Service, in accordance with the terms of this Agreement.  At all times during the Term and the Transition Period, the PlaySpan Service and the PlaySpan Platform shall in all material respects satisfy the requirements, and provide the features, set forth on Exhibit D attached hereto. Notwithstanding the foregoing and for avoidance of doubt, the foregoing sentence shall not apply to the features to be developed by PlaySpan as set forth in the Statement of Work on Exhibit E unless and until such features have been accepted by Publisher in accordance with Section 3.4 of this Agreement. PlaySpan agrees to make the PlaySpan Service available in connection with all of the Publisher Sites identified on Exhibit I (as such Exhibit may be revised by the parties as described below) during the Term and the Transition Period.  To the extent that Publisher identifies additional Publisher websites that Publisher desires to receive the PlaySpan Services, Publisher shall provide written notice of such websites to PlaySpan, and PlaySpan shall  work in good faith with Publisher to make the PlaySpan Service available to such websites within sixty (60) days following receipt of such notice by PlaySpan.  The Parties agree to revise Exhibit I from time to time to reflect the Publisher Sites that receive PlaySpan Services under this Agreement. 

3.1.2 Delivery of PlaySpan Services.  PlaySpan shall deliver to Publisher, on the terms and conditions specified herein, the PlaySpan Services, and shall implement, configure, install, support and maintain, at no additional charge, any and all updates, upgrades, enhancements, improvements, releases, corrections, bug fixes, patches or modifications to the PlaySpan Platform that are rendered or otherwise released by PlaySpan for or to its customers using a similar set of features if, when and as available during the Term.

3.1.3 Build Out Of PlaySpan Platform.  In addition to delivery of the PlaySpan Services, PlaySpan will add enhancements to the PlaySpan Platform as necessary in order to provide the features set forth in Exhibit D hereto and develop a roadmap for such improvements necessary to meet or exceed the e-wallet and payment platform industry standards throughout the Term. 

3.1.4 PlaySpan Platform.  PlaySpan shall be responsible for the design and development of the PlaySpan Platform, provided that the PlaySpan Platform shall be consistent with all design specifications and requirements provided by Publisher to PlaySpan and agreed to by PlaySpan.  Notwithstanding anything in this Agreement to the contrary, any material additional features or changes to the PlaySpan Platform other than the features set forth on Exhibit D shall be subject to the review and prior written approval of Publisher, in its sole discretion, before use of such features or changes. 

3.1.5 Affiliates.  Any parent, subsidiary or affiliate of Publisher (collectively, “Publisher Affiliates") may avail itself of the provisions of this Agreement by executing an addendum to this Agreement with PlaySpan setting forth the applicable commercial terms for that particular Publisher Affiliate’s implementation of PlaySpan Service; provided that such Publisher Affiliate is an Affiliate of Publisher. Each such Publisher Affiliate will be solely liable for its acts, omissions and obligations (including, without limitation, payment obligations) under such addendum, and neither Publisher nor any other Publisher Affiliate thereof will be liable therefor. 

3.1.6 Assistance with Integration.  PlaySpan will assist Publisher in integration of the PlaySpan Platform into Publisher Sites,  as more fully set forth in Exhibit D and Exhibit E hereto.  Such integration will include onsite assistance, as necessary, at Publisher’s designated location for initial launch. 

3.1.7 Maintenance Support.  During the Term, PlaySpan shall provide maintenance support for the PlaySpan Platform at no charge and pursuant to the Service Level Agreement attached hereafter as Exhibit A. 

3.1.8 Obligations to Regional Publishers.  In cases where the Publisher determines, in its reasonable discretion, to contract with a Regional Publisher for that Regional Publisher to use the PlaySpan Services, Publisher shall request in writing that PlaySpan support, and PlaySpan agrees to support the PlaySpan Services for that Regional Publisher approved by PlaySpan.

3.1.9 Fraud Detection Tools.  During the Term, for all Transactions, PlaySpan shall provide the fraud detection tools set forth in Exhibit D including all updates, upgrades, enhancements, improvements, releases, corrections, bug fixes, patches or modifications to the fraud detection tools; and will make available, at no additional charges, any new fraud detection tools developed by PlaySpan during the Term.  PlaySpan agrees to maintain and implement the fraud detection tools described in this Section 3.1.9. that are at least as stringent as industry standards for the size and scope of the Transactions.  To the extent that Publisher requests that additional fraud detection tools that are required for compliance with industry standards be provided by PlaySpan hereunder, PlaySpan agrees to consider such requests in good faith and to implement such requested fraud detection tools to the extent that implementation imposes costs on PlaySpan that are not material in PlaySpan’s reasonable discretion, or Publisher agrees to pay such costs.

3.1.10 End User Conduct. PlaySpan shall use commercially reasonable efforts to notify Publisher regarding any End User that PlaySpan knows engages in (or that PlaySpan believes has engaged in) activity that is illegal, fraudulent or violates any person’s rights including property rights, within 3 business days of PlaySpan first becoming aware of such activity.  

3.1.11 Transaction Support.  PlaySpan shall use commercially reasonable efforts to cooperate and assist Publisher or its designee with any reasonable efforts undertaken by Publisher or its designee (a) to address any suspected fraudulent activity; (b) to process or resolve any charge-backs or charge-back requests; and (c) as otherwise requested for any Transactions that require resolution.

3.1.12 Reports.  PlaySpan shall provide to Publisher the reports set forth in Exhibit D, in the manner and at such time as set forth in Exhibit D, and in a form as mutually agreed to by the Parties. Publisher may request up to five (5) additional reports of a similar type as those reports already listed in Exhibit D to be added to Exhibit D within six (6) months of the Effective Date, and Exhibit D shall be so amended subject to PlaySpan’s consent, which shall not be unreasonably withheld or delayed.

3.1.13 unes on End Users.  PlaySpan shall 

be responsible for calculating and reporting any applicable sale, use, gross receipts, value-added or similar transaction taxes related to Transactions by End Users as set forth in Exhibit D.  Publisher shall be solely responsible for the remittance of any such taxes and for any and all claims by any competent authority for any underpayment of any sales, use, goods and services, value added, or other tax or levy due on sales to or Transactions by End Users, and any penalties and/or interest thereon, which are not attributable to PlaySpan's failure to comply with or fulfill its obligations as set forth in Exhibit D.  [NTD: Replaced with a warranty of compliance with SAS I.]

3.1.14 Regulator Access.  PlaySpan will provide reasonable access to any and all of Publisher’s governmental regulators and enforcement agencies with jurisdiction over Publisher (at a minimum, to the extent required by law), at Publisher’s expense and upon reasonable notice to PlaySpan, to Publisher’s records and/or Confidential Information held by PlaySpan and to the procedures and facilities of PlaySpan relating to the Services provided under this Agreement.  PlaySpan acknowledges and agrees that such audits may include both methods and results under this Agreement.

3.1.15 Insurance.  PlaySpan shall secure and maintain during the Term the policies of insurance set forth on Exhibit G attached hereto.

3.1.16 Backup of Customer Data.  On a monthly basis during the Term of this Agreement, PlaySpan shall prepare an accurate and complete backup of all customer data collected and retained by PlaySpan in connection with PlaySpan’s obligations under this Agreement, including without limitation all such data retained on the Playspan Platform, and shall provide a copy of each such backup to Publisher no later than fifteen (15) days after the completion of each such month.  The form and format by which such data is provided to Publisher shall be as mutually agreed by the Parties, provided that such data be transmitted to Publisher in an encrypted format, shall be PCI compliant and not create any PCI compliance obligations on behalf of Publisher.  In addition, the Parties agree to take such additional steps to preserve and protect such customer data, and the transmission and storage of such customer data, in order to comply with the terms of this Agreement, including the confidentiality and data security provisions set forth herein.
3.1.17 Treatment of Publisher Sites.  PlaySpan shall not display any of the following, or cause any of the following to be displayed, on the Publisher Sites except as expressly directed or consented to by Publisher in writing prior to any such display: (a) the branding, logo or other marks of any third party; (b) advertising, sponsorships, promotions or other forms of marketing or advertising; or (c) any frames, interstitials, pop-ups, browser windows, headers or footers, links or other intrusions. Notwithstanding the foregoing, Publisher expressly consents that PlaySpan may display on the Publisher Sites (i) the branding, logo or other marks of Payment Service Providers, and (ii) the logo or words “powered by UltimatePay”, or an equivalent Visa brand.

3.1.18 General Tax Obligations.  PlaySpan shall pay, be solely responsible for, and hold Publisher harmless from any taxes, including but not limited to income, withholding, import, export, value added, goods and services, sales, use, business or similar taxes assessed, and any penalties and/or interest thereon, with respect to the payment of any amounts due to PlaySpan from Publisher under this Agreement, regardless of whether such taxes must be collected by Publisher.  Where required by law, Publisher shall deduct any tax from the amounts payable to PlaySpan under this Agreement and shall pay the relevant tax to the applicable tax authorities.

 [NTD: This is covered in the PBC agreement.]
3.2 Publisher’s Obligations.

3.2.1 Integration Work.  Subject to Section 3.1 above, Publisher will use best efforts to integrate the PlaySpan Platform into Publisher Sites using the Licensed APIs and in accordance with PlaySpan’s published integration guides provided by PlaySpan to Publisher. 

3.3 Feedback.  During the Term, Publisher may provide to PlaySpan reasonable feedback based on its evaluation and use of the PlaySpan Platform, including, but not limited to, feedback regarding its usability, bug reports, test results, and any recommendations for modifications to the PlaySpan Platform, in Publisher’s discretion.  All such bug reports, test results, and other feedback made by Publisher may be used by PlaySpan at its sole discretion for any purpose.
3.4 Virtual Currency. In the event of any error in or miscalculation of the amount of Publisher’s Virtual Currency on an End User’s account caused by any reason other than PlaySpan’s gross negligence or intentional misconduct, Publisher agrees to cooperate with PlaySpan, at PlaySpan’s request, to resolve the situation, which may include reversing the applicable Transaction, freezing the affected account, and/or adjusting the amount of Publisher’s Virtual Currency on such account to the correct amount. 
3.5 Relationships with Payment Service Providers.

3.5.1 The Parties hereto acknowledge and agree that, during the Term, Publisher may retain direct relationships with any Payment Service Provider, pursuant to which Publisher may be established as the Merchant of Record ("MOR").

3.5.2 If Publisher is the MOR for any Payment Service Provider:

3.5.2.1 The financial terms of the relationship between Publisher and the Payment Service Provider shall supersede and replace the financial arrangement between PlaySpan and the Payment Service Provider for all relevant Transactions, provided that the Payment Service Provider allows PlaySpan to act a a technical service provider, or “gateway” provider, on behalf of the merchants; 

3.5.2.2 PlaySpan shall not apply any additional surcharges other than the fees set forth on Exhibit C hereto to the Payment Service Provider or Publisher as a result of the direct contractual arrangement between the Payment Service Provider and the Publisher or as a result of the integration and coordination between PlaySpan, Publisher and the applicable Payment Service Provider; and

3.5.2.3  [NTD: This is covered in the PBC agreement.]Except as specifically modified by this Section 3.4.2., PlaySpan’s obligations under this Agreement with respect to Publisher and any Payment Service Provider shall remain unaffected by the relationship described in this Section 3.4.2.

3.6 PlaySpan Development. 

3.6.1 This Agreement contemplates the performance by PlaySpan of certain development activities in connection with the integration of the PlaySpan Platform and PlaySpan Services with and into certain Publisher Sites.  In connection therewith, PlaySpan agrees to complete its development activities in accordance with the guidelines and deadlines for each phase of development (each, a “Phase”) as set forth or referenced in the Statement of Work attached hereto as Exhibit E.  

3.6.2 Upon the completion of PlaySpan’s activities with respect to any Phase, Publisher shall review the development associated with such Phase (the “Phase Development”) to verify that such Phase Development and the resulting product substantially conforms to Exhibit E and the other terms of this Agreement (the “Acceptance Criteria”).

3.6.3 With respect to each Phase Development, Publisher shall conduct the review described in this Section 3.5 within twenty (20) days following completion of such Phase by PlaySpan.  If Publisher determines in its reasonable discretion that the related Phase Development conforms to the Acceptance Criteria, Publisher shall promptly notify PlaySpan of its acceptance of such Phase.  (“Acceptance”, and in verb form “Accept”).

3.6.4 Publisher may refuse to Accept a Phase Development only if such Phase Development does not substantially conform to the Acceptance Criteria for such Phase Development, as described in this Section 3.5 (each failure to satisfy a standard a “Non-conformity” and, collectively, the “Non-conformities”).  If with respect to any Phase Development one or more Non-conformities exist, Publisher shall give PlaySpan written notice thereof and identify such Non-conformities.  If Publisher fails to notify PlaySpan of any Phase Development within the time period for Acceptance described in this Section 3.5, such Phase Development shall be deemed to have been Accepted.  PlaySpan shall use its commercially reasonable efforts to correct promptly such Non-conformities (at PlaySpan’s cost and expense) which prevent such Phase Development from being Accepted and notify Publisher when the corrections are complete, and Publisher shall have the right to test the corrected Phase Developments in accordance with the Acceptance process described above.     

3.6.5 If PlaySpan has failed to correct a Non-conformity within one hundred and twenty (120) days after Publisher’s notice thereof, at Publisher’s election, Publisher may immediately terminate all of its obligations with respect to the Development Phase and related Publisher Site(s), in addition to all other remedies available to Publisher under this Agreement or otherwise.

3.6.6  Publisher Responsibilities. The parties acknowledge and agree that PlaySpan’s ability to perform the development activities under this Agreement is contingent upon Publisher’s performance of its obligations under this Agreement and the Statement of Work and provision to PlaySpan of cooperation and assistance as PlaySpan reasonably requests.  If Publisher fails to perform its obligations under this Agreement or a Statement of Work, PlaySpan will be excused from performing the affected development activities until Publisher’s obligations are performed and PlaySpan will be entitled to an extension of time to complete the affected development activities and an adjustment of the fees and the additional time required to complete the affected development activities arising from Publisher’s failure.

4 Project Manager, Replacements

4.1 Project Manager.  Each Party will designate one product manager, who must be knowledgeable about this Agreement and reasonably acceptable to the other Party, who will be available during each Party’s respective normal business hours for the other Party to consult with and who will use commercially reasonable efforts to answer questions posed from the other Party or provide an answer to such question within a commercially reasonable amount of time (“Project Manager”).  Each Party will provide the other Party with work phone, mobile phone, and e-mail information for the Project Manager. 

4.1.1 In the event Publisher finds any individual furnished by PlaySpan as Project Manager to be unacceptable, then Publisher shall have the right in its sole discretion to require PlaySpan to immediately remove and replace said Project Manager.  

4.1.2 If requested by Publisher, PlaySpan shall use all commercially reasonable efforts provide a replacement acceptable to Publisher in an expeditious manner.  Publisher shall have the right to reject any replacement referred to in this Section 4 whose expertise, experience, attitude or performance, in Publisher’s reasonable judgment, does not meet the standards necessary for the Agreement.  

4.2 Meetings.  The Project Managers will meet on a quarterly basis (or more frequently if requested by Publisher and agreed to by PlaySpan) to review the Service Level Agreement to ensure that the standards set forth therein continue to meet or exceed e-wallet and payment platform industry standards and to create a commercially reasonable and mutually agreeable road map, as needed, regarding what additional features should be added to the PlaySpan Platform and PlaySpan Service so that such PlaySpan Platform and PlaySpan Service continue to meet or exceed e-wallet and payment platform industry standards.

5 Ownership

5.1 PlaySpan Platform, Publisher Technologies.  As between the parties, Publisher shall retain exclusive right, title, and interest and other proprietary rights in and to: (a) Publisher Sites, Digital Objects, Publisher APIs, Publisher Systems and all Intellectual Property Rights embodied therein (collectively “Publisher Technologies”);  (b) any content (other than the PlaySpan Platform or derivative works thereof) embodied in or used in connection with the integration , implementation, operation, maintenance, or hosting of the Publisher System; and (c) any works of authorship, inventions, discoveries, improvements, methods, processes, formulas, designs, techniques, or confidential information conceived, discovered, developed, or otherwise made by Publisher, solely or in collaboration with others, in the course of integrating, customizing, implementing, operating, or maintaining the Publisher Technologies, in each case including any and all derivative works, improvements, updates, modifications, or translations thereof.  As between the parties, PlaySpan shall retain exclusive right, title, and interest and other proprietary rights in and to: (a) the PlaySpan Platform, the Licensed APIs, and all Intellectual Property Rights embodied therein; (b) any content (other than Publisher Technologies or any derivative works thereof) embodied in or used in connection with the implementation, operation, maintenance, or hosting of the PlaySpan Platform; and (c) any works of authorship, inventions, discoveries, improvements, methods, processes, formulas, designs, techniques, or confidential information conceived, discovered, developed, or otherwise made by PlaySpan, solely or in collaboration with others, in the course of integrating, customizing, implementing, operating, or maintaining the PlaySpan Platform, in each case including any and all derivative works, improvements, updates, modifications, or translations thereof.   

5.2 Data.  Publisher will be the sole and exclusive owner of all Publisher Data (as defined below), and all Publisher Data will constitute Publisher’s proprietary information.   “Publisher Data” includes, without limitation: (a) any content or other materials supplied by or about any End User or any other customer of or visitor to any Publisher website; (b) all other associated information relating to customer, registration, and/or mailing lists (including, without limitation, names, addresses, e-mail addresses, telephone numbers, fax numbers, and photographs); (c) visitor profiles (if any), whether or not they include personally identifiable information; (d) ordering information, payment information, and all associated personally identifiable data; (e) clickstream data,  anonymous, and aggregate visitor data and any other data whether personally identifiable or not resulting from visitor actions; and (f) any additional information of any sort or kind generated in connection with the Publisher Sites as may be compiled by Publisher or by PlaySpan, it being understood that such activities are exclusively for the benefit of Publisher.

5.2.1 Publisher hereby grants to PlaySpan a worldwide, non-exclusive, non-transferable license to reproduce, modify, and use the Publisher Data collected by PlaySpan through the PlaySpan Platform or otherwise made available by Publisher to PlaySpan in the course of performance by the parties under this Agreement (i) for the sole purpose of fulfilling PlaySpan’s obligations under this Agreement, and (ii) for the purposes of fraud detection, mitigation and prevention across the PlaySpan platform.

5.3 Marks.  Both PlaySpan and Publisher retain exclusive right, title and interests in and to their respective Marks.

5.4 No Transfer of Ownership.  Nothing in this Agreement is intended to transfer any Intellectual Property Rights from either Party to the other.  If either Party is ever inadvertently or erroneously held or deemed to be the owner of any such Intellectual Property Rights, such Party agrees to assign and hereby irrevocably assigns to the other Party all such interests as of the Effective Date, and agrees to execute all documents to implement and confirm the letter and intent of this Section 5.

6 Fees.

6.1 Payments.  Payment terms will be as set forth in Exhibit C attached hereto, with respect to each Payment Service Provider and each transaction type.  All payments shall be made in U.S. dollars.  

6.2 Other Payments: PlaySpan agrees to make any other payments owed to Publisher, if any, that are not described in Exhibit C, no later than thirty (30) days after such amounts initially become due, and Publisher agrees to make any other payments owed to PlaySpan that are not described in Exhibit C no later than forty five (45) days after Publisher receives an invoice from PlaySpan for such amounts.

7 Confidentiality.

7.1 Confidential Information.  The term “Confidential Information” shall include: (a) the terms and conditions of this Agreement; (b) all proprietary information that a Party discloses (the “Provider”), in writing, orally, visually or in any other medium, to the other Party (the “Recipient”) or such information that the Recipient obtains access to pursuant to this Agreement, including without limitation information relating to the other party’s products and services, trade secrets, strategic information, information about systems and procedures, reports, customer information, financial information including cost and pricing, sales strategies, computer software and tapes, programs, source and object codes, and arrangements with customers and suppliers; (c) information required for use of the PlaySpan Service; (d) information about identifiable individuals including, without limitation, name, address, contact information, age, gender, income, marital status, finances, health, employment, creditworthiness, or Social Security Number; and personally identifiable information protected under any applicable laws, rules or regulations of any applicable jurisdiction relating to disclosure or use of such personally-identifiable information (“Privacy Laws”) or personally identifiable information identified in any privacy policy as presented by Publisher to users in connection with Publisher Sites from time to time (“Privacy Policy”), including Publisher Data.  . 

7.2 Confidentiality Requirements.  In connection with this Agreement and the PlaySpan Services performed hereunder, the Parties may exchange and have access to each other’s Confidential Information.  Confidential Information shall be used by each Party solely in the performance of its obligations or the exercise of its rights pursuant to this Agreement.  The Recipient, agrees that any Confidential Information provided by, the Provider, shall be kept strictly confidential and shall not be disclosed in any manner whatsoever, in whole or in part, to any employee, agent, consultant, or third party, except (i) as may be necessary to perform its obligations or exercise its rights pursuant to this Agreement, (ii) as may be agreed upon in writing by the Provider prior to disclosure, (iii) as otherwise required by law or judicial or administrative process and provided that each employee, agent, consultant, or third party that shall receive such Confidential Information is subject to the confidentiality obligations that are no less protective of Provider’s Confidential Information than the terms and conditions of this Agreement.  Each Party will use its best efforts to ensure that its officers, employees, agents, consultants, and any other third parties to whom Confidential Information is disclosed take such action as shall be necessary or advisable to preserve and protect the confidentiality of Confidential Information.  A Recipient shall not duplicate, copy or reproduce, including, without limitation, by means of photocopying or transcribing of voice recording, Confidential Information except in the ordinary course of business for the performance of its obligations or the exercise of its rights pursuant to this Agreement.

7.3 Disclosures.  If the Recipient is requested or required (by oral questions, interrogatories, requests for information or documents in legal proceedings, subpoena, civil investigative demand or other similar process, or by the rules or regulations of any regulatory authority, including any self-regulatory organizations,  having jurisdiction over the Recipient) to disclose any Confidential Information of the Provider, the Recipient shall, except as prohibited by law, provide the Provider with prompt written notice of any such request or requirement prior to disclosure of any Confidential Information so that the Provider may seek, at its own expense, a protective order or other remedy and/or waive compliance with the provisions of this Agreement.  If the Provider seeks a protective order or other remedy, the Recipient shall provide such cooperation, at the Provider’s expense, as the Provider shall reasonably request.  If, in the absence of a protective order or other remedy or the receipt by the Recipient of a waiver from the Provider, the Recipient is required to disclose Confidential Information to any person, the Recipient may, without liability hereunder, disclose to such person only that portion of the Confidential Information which the Recipient is advised by reasonable written opinion of counsel is legally required to be disclosed, and will exercise its reasonable efforts to assist the Provider, at the Provider’s expense, in obtaining a protective order or other reliable assurance that confidential treatment will be accorded to the Confidential Information that is disclosed.

7.4 Exclusions.  The obligations of confidentiality in this Section 7 shall not in any way restrict or impair either Party’s right to use, disclose or otherwise deal with: (a) Confidential Information that is or becomes generally available to the public by publication or otherwise other than as a result of a disclosure directly or indirectly by the Recipient that violates the terms of this Agreement; (b) Confidential Information which the Recipient can show was in the possession of the Recipient prior to disclosure by the Provider under this Agreement and which was not acquired, directly or indirectly, under any confidentiality obligation to the Provider; or (c) Confidential Information which is independently acquired or developed by the Recipient without reference to or reliance upon any Confidential Information furnished by the Provider and without violation of its obligations hereunder or any other confidentiality obligations owed to the Provider.

7.5 Agreement Termination.  Upon the termination of this Agreement for any reason, Recipient shall return to Provider, or properly destroy, any and all Confidential Information, including copies, in its possession or control relating to such terminated Agreement or Schedule and at Provider’s request, Recipient will provide a computer printout or magnetic tape of all of Provider’s Confidential Information then retained by Recipient.  Upon written request from the Provider or upon termination of this Agreement, the Recipient shall destroy or return to the Provider all Confidential Information in its possession or control.  Notwithstanding anything to the contrary in the foregoing, Recipient shall have the right to retain sufficient Confidential Information to comply with applicable document retention requirements, if any, with respect to information required to be maintained by regulatory authorities; provided that any Confidential Information so retained remains subject to the confidentiality obligations set forth in this Agreement.

 [NTD: These sections are duplicative of Section 7.2 and are deleted for consistency.]

8 Information Protection 

8.1 Compliance Obligations.  PlaySpan acknowledges that Publisher is required to comply with the Privacy Laws and its Privacy Policy.  PlaySpan shall make reasonable efforts to assist Publisher’s compliance with the Privacy Laws and its Privacy Policy.  

8.2 Security Incidents.  PlaySpan shall inform Publisher promptly within 24 hours or as soon thereafter as practicable of any disclosure or use of any Confidential Information in breach of this Agreement, including, but not limited to, any unauthorized access to or use of Publisher Confidential Information (“Security Incidents”).  PlaySpan shall establish with Publisher an approved procedure for reporting any and all Security Incidents.  PlaySpan agrees to fully cooperate with Publisher and any third party designated by Publisher in any investigation of Security Incidents.  PlaySpan will comply with all applicable law regarding Security Incidents.  PlaySpan will bear all costs and expenses associated with such Security Incident(s) including, without limitation, any costs associated with notification of affected individuals.  PlaySpan will not notify affected individuals unless, based on an opinion by legal counsel, it is legally required to do so under applicable law.  PlaySpan will not notify the press about the Security Incident in any circumstance.  PlaySpan may not subcontract any of its obligations under this Section 8 to any third party unless previously approved in writing by Publisher.  Without limiting Publisher’s discretion, no such approval will be granted unless such third party agrees to be contractually bound to comply with all of the provisions of this Agreement.

8.3 Investigation.  In the event of a material Security Incident involving PlaySpan or material error in the PlaySpan Services, upon the request of Publisher, PlaySpan shall engage a nationally recognized public auditing firm at its own expense to conduct an appropriate investigation and analysis into such events and the root causes thereof.  PlaySpan shall use commercially reasonable efforts to implement such changes as may be recommended by such firm to help ensure that such error or breach is not repeated.

9 Term and Termination.

9.1 Term.  The term of this Agreement shall commence as of the Effective Date and continue for an initial period of five (5) years after the Commercial Launch of the PlaySpan Platform in the first Publisher Site (the "Initial Term"), whereupon the Agreement shall automatically renew for additional one (1) year periods (each, a “Renewal Term”) unless either party provides written notice to the other party of its intent not to renew no later than one hundred twenty (120) days prior the end of the then-current Initial Term or Renewal Term, as applicable.  The Initial Term together with the Renewal Term, if any, shall collectively be referred to herein as the “Term”.  


9.2 Termination.

9.2.1 Termination for Cause.  Either Party may terminate this Agreement immediately and without opportunity to cure if the other Party materially breaches the confidentiality obligations specified in Section 7 hereof.  Otherwise, if either Party is in material breach of this Agreement, the non-breaching Party may provide a written Notice to the breaching Party specifying the nature of the breach.  The breaching Party shall have thirty (30) days from receipt of such Notice to correct the breach, if curable. If the breach is not cured within such period, or if the breach is not capable of being cured, the non-breaching Party may terminate this Agreement by providing the breaching Party with written Notice of termination.  If PlaySpan breaches any other agreement with an Affiliate of Publisher and such breach is not cured and the Affiliate of Publisher exercises its right to terminate its agreement, Publisher may terminate this Agreement immediately, by giving Notice thereof to PlaySpan.
9.2.2 Publisher’s Right to Terminate; Non-Curable Breaches:  Publisher may terminate this Agreement immediately, by giving Notice thereof to PlaySpan, if: (i) Publisher is unable to integrate the PlaySpan Platform into a Publisher Site pursuant to Section 3.1.3 and the schedule set forth in Exhibit D; (ii) in the event of a PlaySpan Change of Control; ; or (iii) pursuant to the termination provisions set forth in Exhibit A.  

9.2.3 Termination Without Cause:  Publisher may terminate this Agreement, for any reason or for no reason, by giving PlaySpan at least forty-five (45) days prior written Notice.

9.2.4 Additional Termination Provisions.  Either Party may, by giving Notice thereof to the other Party, terminate this Agreement as of a date specified in such Notice in the event that the other Party: (i) terminates or suspends its business; or (ii) becomes insolvent or becomes subject to direct control by a trustee, receiver or similar authority.  

9.2.5 Transition.  Except as otherwise provided in this Agreement, commencing at the time either Party gives Notice of its termination of the Agreement or upon expiration of the Term, and for a period then requested by Publisher that will not exceed one hundred and twenty (120) days prior to such expiration or termination (the “Transition Period”), PlaySpan shall at no additional cost to Publisher (other than the Break-Up Fee payable to PlaySpan upon any termination of the Agreement, as set forth in Seciton 9.2.7) provide in good faith to Publisher any and all information, data, services and commercially reasonable assistance requested by Publisher or its designee fulfilling its obligation for the transition and required to effect a smooth transition of the virtual currency wallet and payment system  to the control and management of Publisher or its designee and to allow the virtual currency wallet and payment system to continue without material interruption, degrading of quality or any other material adverse effect thereon based on Publisher and its new provider fulfilling its obligations.    

9.2.6 Termination as to Jurisdiction.  In the event that either Party receives written notice from any federal, state, local, or foreign governmental authority that the licensing of Digital Objects is in violation of such jurisdiction’s applicable laws, rules, or regulations, then the Parties agree to work together in good faith to resolve such violation without revising, to the extent reasonably practicable, the terms of this Agreement.  To the extent that such violation is the result of the PlaySpan System, PlaySpan agrees to use its best efforts to resolve such violation.  If, after engaging in the efforts described above to resolve the violation that is the result of the PlaySpan System, the Parties are unable to obtain a resolution that is reasonably acceptable to both Parties, then Publisher shall have the option to (a) treat such violation as a material breach of this Agreement by PlaySpan and terminate this Agreement pursuant to the terms set forth in Section 9.2.1. (excluding the right to cure set forth therein), or (b) elect in written notice to PlaySpan to deem the definition of Territory in this Agreement to automatically be amended to exclude the jurisdiction where the violation exists, whereby Publisher shall use commercially reasonable efforts to effectuate such technological modifications to the Publisher Sites to prohibit the licensing of Digital Objects in such jurisdiction.  If Publisher is unable to effectuate such technical modifications based upon objective criteria of reasonable efforts to prohibit the licensing of Digital Objects in such jurisdiction, then either Publisher or PlaySpan may terminate the Agreement, and the Parties will work diligently and in good faith to effect the cancellation of the PlaySpan Platform in such Publisher Sites in an expedited manner. 

9.2.7 No Liability.  Neither Party shall incur any liability whatsoever for any damage, loss or expenses of any kind suffered or incurred by the other, arising from or incident to any proper termination of the Agreement, whether or not the terminating Party is aware of any such damage, loss or expense.

9.2.8 Effect of Termination or Expiration. In the event of any termination of this Agreement, for any reason or for no reason, Publisher shall pay to PlaySpan a break-up fee in the amount of $ 5,000,000 (Five Million Dollars) (“Break-Up Fee”). Following the Transition Period the following will apply: (i) the Parties will cooperate to effect an orderly, efficient, effective and expeditious termination of the Parties' respective activities under this Agreement; (ii) any and all rights and licenses granted to each party hereunder shall immediately terminate and Publisher will immediately cease all use of the PlaySpan Platform [NTD: This is what the transitional period is for.]; (iii) PlaySpan will have no obligation to perform any services or provide the PlaySpan Services to Publisher after the Transition Period; (iv) each Party shall pay to the other any undisputed sums due under this Agreement that accrued prior to the date of termination or expiration and remain unpaid; (v) PlaySpan shall fulfill any and all existing obligations to Publisher’s End Users whom have been charged a transaction fee by PlaySpan; (vi) the Parties shall comply with Section 7.5; and (vii) the parties' respective rights and obligations under Sections [________________________] will survive the termination or expiration of the Term.

9.2.9 No Release.  Expiration or termination of this Agreement will not release either Party from any liabilities or obligations set forth in this Agreement which have arisen before the date of such expiration or termination.   

10 Representations, Warranties and Covenants.

10.1 PlaySpan.   PlaySpan represents, warrants and covenants to Publisher that (a) it owns or has licenses to the PlaySpan Platform and has all of the rights necessary to grant the licenses to Publisher granted pursuant to this Agreement; (b) it has the power and authority to enter into and perform this Agreement; (c) entering into this Agreement will not cause it to breach any obligation to any third party; [NTD: This is covered by the IP indemnity.] (d) it will comply with all laws and other requirements, now or hereafter in effect, of governmental authorities having jurisdiction, applicable to its provision of the PlaySpan Service and PlaySpan’s obligations under this Agreement, including without limitation the applicable Privacy Laws, the CAN-SPAM Act of 2003, Office of Foreign Asset Control (OFAC) trade embargoes and all restrictions on transactions with persons in OFAC-embargoed countries and OFAC “Specially Designated Nationals”, and all related regulations and other regulatory guidance related thereto; (e) it will perform all activities required or permitted to be performed by it under this Agreement in a good and workmanlike manner consistent with standards applicable to virtual currency wallet and payment platform service providers. . Publisher’s sole remedy and PlaySpan exclusive obligation with respect to any breach of clause (e) above will be to re-perform the applicable activity without additional charge.

10.2 Publisher.  Publisher represents, warrants and covenants to PlaySpan that  (a) it has the power and authority to enter into and perform this Agreement; (b) it has all necessary consents to provide the Publisher Data to PlaySpan; (c) entering into this Agreement will not cause it to breach any obligation to any third party; (d) it owns or has licenses to the Publisher Technologies and Publisher Marks and has all of the rights necessary to grant the licenses to PlaySpan granted pursuant to this Agreement; and (e) it will comply with all laws and other requirements, now or hereafter in effect, of governmental authorities having jurisdiction, applicable to Publisher’s obligations under this Agreement, including without limitation the applicable Privacy Laws, the CAN-SPAM Act of 2003, Office of Foreign Asset Control (OFAC) trade embargoes and all restrictions on transactions with persons in OFAC-embargoed countries and OFAC “Specially Designated Nationals”, and all related regulations and other regulatory guidance related thereto. 

10.3 Payment Service Providers.  PlaySpan represents, warrants and covenants that, at all times during the Term it shall use commercially reasonable efforts (i) to maintain the ability to process transactions, in the ordinary course of business, for and with each Payment Service Provider; and (ii) to maintain compliance with the rules and regulations of each Payment Service Provider and conduct its operations as a member or participant in good standing with each such Payment Service Provider. 

10.4 PCI Compliance.  PlaySpan shall fully comply with and satisfy the Payment Card Industry Data Security Standard (“PCI DSS”) for a Level 1 or equivalent Merchant, defined as the standards, guidelines, and related instructions promulgated by the PCI Security Standards Council™ as may be revised or amended from time to time.  PlaySpan shall follow all required audit and assessment procedures required by PCI DSS and satisfactorily complete them, providing evidence of such completion no more frequently than annually.  Nothing herein shall be construed to require Publisher to collect, store, or transmit any data which would subject it to PCI DSS compliance obligations, [except to the extent that Publisher forwards data to the PlaySpan System.]
  
10.5 SAS 70 Compliance. PlaySpan shall fully comply with the requirements of the SAS 70 (Statement on Auditing Standards No. 70, Service Organizations) Type I auditing standard. PlaySpan shall follow all required audit and assessment procedures required by SAS Type I and satisfactorily complete them, providing evidence of such completion no more frequently than annually.
10.6 Disclaimer of Warranties.  EXCEPT AS EXPRESSLY SET FORTH HEREIN, NEITHER PARTY MAKES ANY EXPRESS, IMPLIED OR STATUTORY REPRESENTATIONS OR WARRANTIES, AND THE PARTIES EXPLICITLY DISCLAIM ALL OTHER WARRANTIES, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY, OF TITLE, OF NONINFRINGEMENT, AND OF FITNESS FOR A PARTICULAR PURPOSE OR RESULTS TO BE DERIVED FROM THE USE OF THE LICENSED API, PLAYSPAN SERVICE, PLAYSPAN PLATFORM, OR ANY MATERIALS, DELIVERABLES, RECOMMENDATIONS OR SERVICES PROVIDED UNDER THIS AGREEMENT.  SPECIFICALLY, EXCEPT AS OTHERWISE SET FORTH IN THIS AGREEMENT, THE LICENSED API ARE PROVIDED “AS IS” WITHOUT ANY REPRESENTATION OR WARRANTY.

11 Indemnification

11.1 General Indemnification  

11.1.1 PlaySpan Indemnification. PlaySpan will at all times indemnify, defend and hold Publisher, its affiliates, officers, directors, employees, and representatives (each, a “Publisher Indemnified Party”) harmless from and against any and all losses, damages, liabilities, costs, and expenses (including court costs and reasonable experts’ and attorneys’ fees and costs) (collectively, “Claims”) insofar as such Claim is based on a claim by any third party and incurred by Publisher in connection with any breach of any representations, warranties, covenants or agreements made by PlaySpan under this Agreement; [NTD: This is covered in the IP indemnity.] [NTD: This is covered in (a).].  Publisher shall promptly notify PlaySpan of any such Claim.  Publisher shall provide PlaySpan with such reasonable cooperation and assistance as may reasonably be required in the defense of any such Claim.

Publisher Indemnification. Publisher will at all times indemnify, defend and hold PlaySpan, its affiliates, officers, directors, employees, and representatives (each, a “PlaySpan Indemnified Party”) harmless from and against any and all Claims insofar as such Claim is based on a claim by any third party and incurred by PlaySpan in connection with a breach of any representations, warranties, covenants or agreements made by Publisher under this Agreement. PlaySpan shall promptly notify Publisher of any such Claim. PlaySpan shall provide Publisher with such reasonable cooperation and assistance as may reasonably be required in the defense of any such Claim.
11.2 IP Indemnification and Procedures 

11.2.1 PlaySpan Indemnification.  PlaySpan shall (a) defend Publisher Indemnified Parties against all Claims brought by third parties that the use of the PlaySpan Platform constitutes an infringement, violation or misappropriation of the Intellectual Property Right of such third parties and (b) pay any costs and damages finally awarded by a court of competent jurisdiction or agreed upon in settlement with respect to such Claims, provided that Publisher complies with the indemnification procedure set forth in Section 11.2.3 below.  PlaySpan will not have any liability hereunder to the extent any such misappropriation or infringement, or claim thereof, is based upon or arises out of: (a) unauthorized modifications to the PlaySpan Platform by Publisher or any third party; (b) use of the PlaySpan Platform other than in accordance with this Agreement or PlaySpan’s Documentation; (c) combination of the PlaySpan Platform with any software, hardware or data not provided by PlaySpan where such combination is the object of the Claim; (d) use of an infringing version of any component of the PlaySpan Platform after PlaySpan has made a non-infringing version with substantially similar functionality available to Publisher, or (e) PlaySpan’s compliance with the design, plans, instructions, specifications or requirements provided by Publisher. If use of the PlaySpan Platform may, in PlaySpan’s reasonable judgment, or does, become the subject of such a third party Claim, PlaySpan shall promptly provide Notice to Publisher and may, at its option and sole expense (1) obtain for Publisher or its authorized users the right to continue to use the PlaySpan Platform in accordance herewith; (2) modify the infringing portion of the PlaySpan Platform to make it non-infringing without affecting in a materially adverse manner Publisher’s or authorized users’ use of the PlaySpan Platform; or, if neither of the foregoing alternatives is commercially feasible, (3) terminate this Agreement upon written notice to Publisher and refund to Publisher a pro-rata amount of any fees paid by Publisher hereunder (based on a two-year, straight-line depreciation schedule.  THE FOREGOING STATES PlaySpan’s eXCLUSIVE OBLIGATIONS AND Publisher’s EXCLUSIVE REMEDIES WITH RESPECT TO THIRD PARTY CLAIMS OF INFRINGEMENT OF ANY INTELLECTUAL PROPERTY RIGHTS OF ANY KIND relating to the PLAYSPAN PLATFORM. 
11.2.2 Publisher Indemnification. Publisher shall (a) defend PlaySpan Indemnified Parties against all Claims brought by third parties that the Publisher Technologies infringe, violate or misappropriate the Intellectual Property Right of such third parties and (b) pay any costs and damages finally awarded by a court of competent jurisdiction or agreed upon in settlement with respect to such Claims, provided that PlaySpan complies with the indemnification procedure set forth in Section 11.2.3 below.  Publisher will not have any liability hereunder to the extent any such misappropriation or infringement, or claim thereof, is based upon or arises out of: (a) unauthorized modifications to the Publisher Technologies by PlaySpan or any third party; (b) use of the Publisher Technologies other than in accordance with this Agreement or Publisher’s documentation; (c) combination of the Publisher Technologies with any software, hardware or data not provided by Publisher where such combination is the object of the claim; or (d) use of an infringing version of any component of the Publisher Technologies after Publisher has made a non-infringing version with substantially similar functionality available to PlaySpan.  If use of the Publisher Technologies may, in Publisher’s reasonable judgment, or does become the subject of such a third party Claim, Publisher shall promptly provide Notice to PlaySpan and may, at its option and sole expense: (1) obtain for PlaySpan or its authorized users the right to continue to use the Publisher Technologies in accordance herewith; and (2) modify the infringing portion of the Publisher Technologies to make it non-infringing without affecting in a materially adverse manner PlaySpan’s or authorized users’ use of the Publisher Technologies.  THE FOREGOING STATES Publisher’s eXCLUSIVE OBLIGATIONS AND PlaySpan’s EXCLUSIVE REMEDIES WITH RESPECT TO THIRD PARTY CLAIMS OF INFRINGEMENT OF ANY INTELLECTUAL PROPERTY RIGHTS OF ANY KIND relating to the publisher technologies.
11.2.3 Indemnification Procedures.  If a Publisher Indemnified Party or PlaySpan Indemnified Party determines that it is entitled to indemnification under this Section 11.2, such party shall promptly provide Notice to the indemnifying party promptly and in writing of any Claim brought against such party and provide all reasonably necessary or useful information, assistance and authority to settle and/or defend any corresponding claim or action at the indemnifying party’s cost, provided that failure to promptly provide such Notice will not relieve the indemnifying party of its indemnification obligations except to the extent the indemnifying party has been damaged by such failure.  The selection of counsel, the conduct of the defense of any lawsuit, arbitration, or other proceeding, and any settlement shall solely be within the indemnifying party’s control, provided that a Publisher Indemnified Party or PlaySpan Indemnified Party, as the case may be, shall have the right to participate in the defense of such claim using counsel of its choice, at its expense.  No settlement that would impose any costs or expense upon a Publisher Indemnified Party or PlaySpan Indemnified Party, prejudice a Publisher Indemnified Party’s or a PlaySpan Indemnified Party’s rights or fail to contain a full release of the indemnified party, shall be made without such indemnified party’s prior written consent.

11.3 Limitations of Liability
11.3.1 Limitation of Liability.  EXCEPT FOR (A) A BREACH BY EITHER PARTY OF ITS CONFIDENTIALITY OBLIGATIONS OR ITS OBLIGATIONS REGARDING DATA SECURITY, INCLUDING COMPLIANCE WITH PCI DSS, (B) EACH PARTY’S RESPECTIVE INDEMNIFICATION OBLIGATIONS HEREUNDER;; OR (C) A PARTY’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER (a) FOR ANY SPECIAL, PUNITIVE, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING LOST DATA, LOST PROFITS OR DAMAGES RELATED TO BUSINESS INTERRUPTION AND EVEN IF THE PARTY IS NOTIFIED IN ADVANCE OF THE POSSIBILITY OF SUCH DAMAGES) ARISING OUT OF OR RELATING TO THIS AGREEMENT REGARDLESS OF THE CAUSE OF ACTION OR THE THEORY OF LIABILITY, WHETHER IN TORT (INCLUDING NEGLIGENCE), CONTRACT OR OTHERWISE, OR (b) FOR ANY AMOUNT IN EXCESS OF THREE MILLION DOLLARS ($3,000,000). THIS LIMIT IS CUMULATIVE, AND THE EXISTENCE OF MORE THAN ONE CLAIM SHALL NOT INCREASE IT.

11.3.2 The provisions of Section 11.3.1 allocate the risks under this Agreement between PlaySpan and Publisher and are an intrinsic part of the bargain between the parties.
12 General.

12.1 Publicity.  PlaySpan shall not issue or permit the issuance of any publicity regarding this Agreement or PlaySpan’s services or obligations hereunder without prior coordination with and the prior written approval of Publisher, which will not be unreasonably withheld or delayed.  PlaySpan shall not state or imply that Publisher endorses PlaySpan’s services or any other product or service.  

12.2 Subcontractors.  PlaySpan agrees that (a) PlaySpan shall be responsible for the direction and coordination of any consultants or independent contractors (“Subcontractors”), (b) notwithstanding the use of any Subcontractors, PlaySpan will at all times remain responsible for the performance of all of its obligations set forth in this Agreement, (c) Publisher shall not be responsible for payment to any Subcontractor, and (d) PlaySpan shall use commercially reasonable efforts to require each of its Subcontractors to execute a Subcontractor Agreement that contains terms consistent with and no less protective of Publisher’s rights than the terms of this Agreement. . If any permitted Subcontractor hired by PlaySpan uses any Publisher Technologies or content for any unauthorized purpose, PlaySpan shall cooperate fully in bringing such use to an immediate halt.  PlaySpan shall secure background checks on all employees and Subcontractors that will have access to Publisher’s Confidential Information or information about children, or as reasonably requested by Publisher.

12.3 Survivability.  This Agreement shall be binding upon and inure to the benefit of the Parties hereto and inure to the benefit of their respective successors and permitted assigns.

12.4 Consent.  The consent by one Party to any act by the other for which such consent was required shall not be deemed to imply consent or waiver of the necessity of obtaining such consent for the same or any similar acts in the future.  No waiver or consent shall be implied from silence or any failure of a Party to act, except as otherwise specified in this Agreement.

12.5 Non-waiver.  Any waiver of the provisions of this Agreement or of a Party’s rights or remedies under this Agreement must be in writing to be effective.  Failure, neglect, or delay by a Party to enforce the provisions of this Agreement or its rights or remedies at any time, will not be construed as a waiver of such Party’s rights under this Agreement and will not in any way affect the validity of the whole or any part of this Agreement or prejudice such Party’s right to take subsequent action.  No exercise or enforcement by either Party of any right or remedy under this Agreement will preclude the enforcement by such Party of any other right or remedy under this Agreement or that such Party is entitled by law to enforce.

12.6 Notices.

12.6.1 Method of Delivery.  Any notice required or permitted under this Agreement or by law (hereafter “Notice”) shall be in writing and delivered by any of the following means: (i) personally delivering the Notice to a senior officer or duly authorized representative of the other Party, (ii) depositing the Notice in the United States mail, postage prepaid, duly certified (return-receipt requested), or (iii) sending the Notice by a commercial overnight delivery service (such as FedEx) which maintains delivery records.

12.6.2 Addresses.  Notices shall be addressed as follows:

PlaySpan:


General inquiries:
 


PlaySpan, Inc.

Attn:  Legal Department

 2900 Gordon Avenue, Suite 201

 Santa Clara, CA  95051

Invoicing/Payments:
 


PlaySpan, Inc.

Attn:  Accounting Department

 2900 Gordon Avenue, Suite 201

 Santa Clara, CA  95051
Publisher:


All Notices: 

Disney Online

500 South Buena Vista Street

Burbank, CA  91521

Attention:  Legal Department


Invoicing/Payments:



Disney Online


500 S. Buena Vista Street


Burbank, CA 91521-7672


Attn: Gregory McMillan


gregory.mcmillan@email.disney.com

12.6.3 Any Party may, from time to time, by written Notice to the other, designate a different address, which shall be substituted for that specified above.

12.6.4 Effectiveness.  All Notices shall be deemed effective upon receipt.  If personally delivered, Notices shall be deemed received at the time of delivery.  If sent by mail, Notices shall be deemed fully delivered and received three (3) business days after the date of the postmark on the certified mail receipt.  If sent by commercial overnight delivery service, Notices shall be deemed fully delivered and received one (1) business day after the date of deposit with such commercial overnight delivery service.  Notices may not be sent by e-mail.  Rejection or other refusal to accept a Notice or the inability to deliver the same because of a changed address of which no notice was given in accordance with this Agreement shall be deemed to be receipt of the Notice sent.  In the event of a postal strike, all Notices shall be personally delivered, or sent by commercial overnight delivery service.

12.7 Entire Agreement.  This Agreement and the exhibits and schedules hereto and thereto constitute the entire agreement among the Parties pertaining to the subject matter hereof and thereof, and supersede all prior and contemporaneous agreements, understandings, negotiations and discussions, whether oral or written, of the Parties.  The Agreement may not be modified or amended except by a written instrument executed by an authorized representative of each party.  

12.8 Captions. The captions used in this Agreement are for convenience of reference only and are not a part of this Agreement and do not in any way limit or amplify the terms and provisions hereof.

12.9 Governing Law and Jurisdiction.  This Agreement has been negotiated and executed in the State of California and shall be governed by and construed under the laws of the State of California, without regard for principles of choice of law or conflict of law.  Any legal action or proceeding relating to this Agreement shall be instituted in a state or federal court in Los Angeles County, California and both parties hereby submit to the jurisdiction of, and agree that venue is proper in, these courts in any such legal action or proceeding.

12.10 Injunctive Relief.  It is acknowledged that it will be impossible to measure in money the damages that would be suffered if the Parties fail to comply with any of the obligations in this Agreement imposed on them and that in the event of any such failure, an aggrieved Party will be irreparably damaged and will not have an adequate remedy at law.  Any such Party shall, therefore, be entitled to injunctive relief, including specific performance, to enforce such obligations. The rights and remedies provided to each Party in this Agreement are cumulative and in addition to any other rights and remedies available to such Party at law or in equity.

12.11 License of Intellectual Property; 365(n).  The Parties agree that Publisher, as licensee of any materials licensed by PlaySpan pursuant to this Agreement, shall retain and may fully exercise all of its rights under the United States Bankruptcy Code, as may be amended or supplemented from time to time (the “Code”).  The Parties further agree that, in the event of the commencement of Bankruptcy Proceedings by or against Company under the Code, PlaySpan shall be entitled to retain all of its rights under this Agreement.  Without limiting the foregoing, the Parties agree that any materials licensed by PlaySpan to Publisher pursuant to this Agreement are “intellectual property” as defined in 11 U.S.C. 101(35A) which have been licensed hereunder in a contemporaneous exchange for value and that this Agreement shall be governed by 11 U.S.C. 365(n), as the same may be amended or supplemented from time to time, if PlaySpan files for bankruptcy.

12.12 Drafting Ambiguities.  The Parties acknowledge that each Party and its counsel have reviewed and revised this Agreement and that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting Party shall not be employed in the interpretation of this Agreement or of any amendments or exhibits to this Agreement.

12.13 Further Assurances.  Each Party to this Agreement shall execute all instruments and documents and take all actions as may be reasonably required to effectuate this Agreement.

12.14 Severability.  If any provision of this Agreement as applied to either Party or to any circumstance shall be adjudged by a court of competent jurisdiction to be void or unenforceable for any reason, the same shall in no way affect (to the maximum extent permissible by law) any other provision of this Agreement, the application of any such provision under circumstances different from those adjudicated by the court, or the validity or enforceability of the Agreement as a whole.

12.15 Assignment.  This Agreement and PlaySpan’s rights, duties and obligations hereunder are personal to PlaySpan and may not be assigned, delegated or otherwise transferred by PlaySpan, or by operation of law, without Publisher’s prior written consent, which consent may be granted or withheld in Publisher’s reasonable discretion, unless such assignment or transfer is to a television network, a major or mini-major studio, a television or theatrical production or distribution company, or a company affiliated with or controlled by a direct competitor of Publisher; in which case said consent may be granted or withheld in Publisher’s sole discretion. Notwithstanding the foregoing, PlaySpan may assign this Agreement to an Affiliate of PlaySpan without Publisher’s consent.   Publisher may not assign its rights, duties, and obligations hereunder without PlaySpan’s consent, except that no consent will be required for an assignment to Publisher’s Affiliate as set forth in this Agreement. Any attempted assignment, delegation, or transfer in violation of the foregoing shall be void and shall constitute a material breach of this Agreement.

12.16 Amendments.  No addition to or modification of any provision contained in this Agreement shall be effective unless fully set forth in a writing signed by both Parties to this Agreement.

12.17 No Implied Obligations.  Nothing in this Agreement shall imply or otherwise be interpreted to require that either party have any obligations under this Agreement other than those obligations specifically set forth herein, and either party shall have the right to exercise any and all of its rights hereunder.

12.18 Integration.  Exhibits (A through I) form an integral part of this Agreement and are incorporated herein by this reference.

12.19 Counterparts.  This Agreement may be executed in more than one counterpart, each of which shall be deemed an original, but all of which together shall constitute but one and the same instrument.  The facsimile signatures of the parties shall be deemed to constitute original signatures and facsimile copies hereof shall be deemed to constitute duplicate original counterparts.

IN WITNESS WHEREOF, and intending to be legally bound hereby, the Parties have caused this Software License and Services Agreement to be executed by their duly authorized representatives as of the Effective Date.

	PlaySpan: PlaySpan, Inc.

    _________________________

By:






Title:





	Publisher: Disney Online
____________________________
By:






Title:







EXHIBIT A

SERVICE LEVEL AGREEMENT

System Availability:

PlaySpan will maintain system availability according to the following schedule:

 99.5% for the first 3 months following launch

 99.7% for months 3-6 of operation

 99.9% for all months afterwards.

If PlaySpan fails to meet the required uptime for any given calendar month, PlaySpan will rebate a percentage of Publisher’s fees paid during the month as set forth below.  Rebates will be used to reduce the fees incurred during the same calendar month.  For the purposes of this Service Agreement, “Downtime” shall mean any interruption in the provision of hosting services to Publisher attributable to PlaySpan, but excluding Scheduled Maintenance (as defined below), and for any interruption caused by a widespread or catastrophic failure of the Internet, or by an act of force majeure, including war, civil war, armed conflict or terrorism, nuclear, chemical or biological contamination, unless the interruption is the result of actions of PlaySpan or its employees or subcontractors.  In the event of a system crash, PlaySpan will make every effort to recover the system as quickly as possible, usually within 45 minutes. “Scheduled Maintenance” means scheduled interruptions for system maintenance for which Publisher has received at least 7 days’ prior written notice, provided that such maintenance only occurs during the hours of _______ to _______.  Scheduled Maintenance shall not exceed ____ hours per calendar month, and any excess over such limitation will constitute “Downtime”.
Rebates:  The rebates are for the amounts over the “allowed” Downtime as follows:

Downtime Duration – Less Than 2 Hour = 1% of PlaySpan’s revenue share paid during that month.
Downtime Duration – 1 Hour to 3 Hours  = 2% of PlaySpan’s revenue share paid during that month.
Downtime Duration – 3 Hours to 6 Hours  = 3% of PlaySpan’s revenue share paid during that month.
If, for any calendar month: 

Downtime Duration during any calendar month exceeds 6 hours = 10% of PlaySpan’s revenue share paid during that month.

Downtime Duration during any calendar month exceeds 12 hours = 50% of PlaySpan’s revenue share paid during that month.

 Publisher has the right to terminate the Agreement without Notice under any of the following conditions: (a) Downtime during any calendar month equals or exceeds 12 hours; (b) aggregate downtime duration during any two consecutive calendar months exceeds  16 hours; or (c) aggregate downtime duration during any three consecutive calendar months exceeds 18 hours. 
The Rebates and Publisher’s termination rights set forth in this Section shall be Publisher’s sole and exclusive remedy for any failure by PlaySpan to comply with the Service Levels relating to the system availability described herein.

Scheduled Maintenance:

PlaySpan will provide Publisher 7 days’ prior written notification for any 
Scheduled Maintenance and the requirements above shall apply. 

Priority Patch/ Emergency Patch Installs: PlaySpan will work with Publisher to arrange for scheduled priority patches. PlaySpan will provide Publisher one business day prior written notification for any priority patch installs. 
Support Levels:

PlaySpan monitors services 7x24x365 and provides general telephone and email support.  General support will be provided within 2 business hours of contact. 
In the event of a tier-1 or tier-2 incident during non-business hours, Publisher will use the following escalation: 

1. Submit incident online using PlaySpan e-mail system and call primary support line at 408-282-3556.   

2. If Publisher is not contacted by 10 minutes after the applicable tier-1 or tier-2 initial response time in the Problem Resolution Matrix, Publisher should use the following phone numbers until contact is made:  1-888-505-6932 (other support line), 650-544-5869 (cell phone of CTO), 650-823-3511 (cell phone of President). 

Appropriate PlaySpan management is always notified immediately of any tier-1 or tier-2 system failure that cannot be resolved within 30 minutes.  PlaySpan will follow the timelines defined in the Problem Resolution Matrix below when resolving issues of tier-1, tier-2 and tier-3 system failures.  Publisher will provide PlaySpan with a contact list used in the event of system failures.

     Problem Resolution Matrix:

	Severity
	Definition
	Initial Response Time
	Notification Update Frequency
	Issue Resolution Time

	Tier-1

(Critical)
	“Critical Problems” means a significant portion of Publisher or End Users are not able to successfully process, execute or authorize transactions on or through the PlaySpan Platform.
	30minutes
	1 hour
	8 hours for software/hardware and hosting facility failures



	Tier-2

(High)
	A significant portion of Transactions delayed and will be difficult to recover,  or 

Inability to receive a significant portion of updated transaction authorization information, or

System Performance criteria set forth in Exhibit A is not otherwise met.
	1 hour
	2 hours
	24 hours

	Tier-3

(Moderate)
	“Important Problems” means all problems not deemed Critical Problems or Tier 2 problems. 

	2 Business Hours
	4 Hours
	Addressed during Business Hours on a priority basis. Workarounds may also be provided.

	Tier-4
	New Feature Requests or other requests not covered by Tier 1-3 issues
	5 days
	Addressed as normal part of ongoing account review process involving Playspan and Publisher
	Addressed during Business Hours on a relative priority basis. Workarounds may also be provided.


“Business Hours” means 9:00am to 5:00pm Pacific Time, Monday through Friday, excluding nationally-recognized holidays.

PlaySpan will provide notice to Publisher, in the manner as mutually agreed by PlaySpan and Publisher, immediately following the identification by PlaySpan of the occurrence of any of the items described Tier – 1 through Tier – 4 above.  

PlaySpan will provide Publisher 7 days’ prior written notification and relevant release notes for all product upgrades/enhancements, which will constitute “Scheduled Maintenance” for purposes of calculating Downtime.

System Performance:

Concurrency (CCU): CCU supported shall be based on system resource utilization.  When the systems are greater than 75% busy, PlaySpan agrees to add additional capacity to bring average utilization to below 75%.  PlaySpan shall maintain capacity to process transactions at 2X peak transaction volumes. PlaySpan shall be responsible for purchase and related account management transactions. PlaySpan shall not be responsible for high-volume account status lookups made by Publisher web site and End Users.  These lookup will be made against a cache layer maintained by Publisher.

End to End Transaction Time PlaySpan designated Transaction APIs and APIs that do not access third party services cannot exceed 1.5 seconds. “End to End Transaction Time” will be measured by the response time of a request initiated by a Publisher application (measured at the 90th percentile on a monthly basis), and will be the average of the measured response times on a monthly basis.  End to End Transaction Time is measured for PlaySpan designated Transaction APIs and will exclude any internet latency.
PlaySpan shall work in good faith with third party payment providers, and fraud screening providers to ensure that their responses times meet industry standards. PlaySpan shall not be held liable for the performance or SLA of any third party providers used by PlaySpan in meetings its obligations under this agreement

Performance and availability metrics shall be measured by a 3rd party service (such as Gomez) mutually agreed by Publisher and PlaySpan.

During the Term, PlaySpan will monitor standard server metrics including, but not limited to:

· CPU usage

· Load average

· Memory Usage

· TCP active/passive connections

· TCP failed connections

· TCP current established connections

· TCP established reset connections

· Traffic by interface

· Sessions

· QPS (for database servers)

· PlaySpan needs to monitor connectivity to all third party systems including, but not limited to, PayPal, Incomm, Blackhawk, Publisher’s servers, and credit card processor.

REPORTING 

PlaySpan shall send Publisher Incident reports should PlaySpan not be in compliance with its system availability requirements as detailed above. 
Data Center 

PlaySpan is responsible for maintaining all hardware, software running and securing data stored in  data centers of equivalent or higher tiers as those provided by Verio or Equinix. PlaySpan shall maintain at least two functionally identical data centers in a location no nearer than 100 miles from each other, and will perform data replication between the data centers.

Development and Test Environments

PlaySpan shall maintain a partitioned live environment with the ability to test and develop on one portion of the partitioned environment

EXHIBIT B

PlaySpan and Publisher Marks

EXHIBIT C

Pricing

I.  PLAYSPAN COMPENSATION

Transaction Fees for Platform Services:
	Publisher Monthly Gross Revenues across all Publisher Sites
	PlaySpan Monthly Transaction Fees

	≤$21,000,000
	1.25%

	>$21,000,000 and  ≤$42,000,000
	1.10%

	>$42,000,000
	1.00%


Based on the monthly Gross Revenues on the Publisher Sites for any given calendar month during the Term, Publisher agrees to pay to PlaySpan the applicable percentage set forth above multiplied by the actual Gross Revenue volume for Transactions during such month.  Publisher agrees to pay PlaySpan no later than forty five (45) days after such amounts have become due and have been mutually agreed to by the Parties.

For Payment Service Providers and related 3rd party payment processing fees where Playspan is the merchant of record, the terms set forth in the Disney Online Studios Canada, Inc./Internet Payment Solutions, Inc. agreement dated April 21, 2010 shall apply.

For any Payment Service Provider and related 3rd party payment processing fees where Publisher is the merchant of record, the terms of Publisher’s Payment Service Provider agreements shall apply.  The Payment Service Provider will invoice Publisher directly and Publisher will pay those fees directly to the Payment Service Provider per the terms in the applicable agreement. Integration and Setup Fee

One Time Server Infrastructure Set-up & Integration Fees (“Integration Fees”):
US$350,000 for the work as detailed in the Statement of Work (SOW) billable upon the following milestones:

Contract Signing:


$  50,000

Phase I of the SOW complete: 
$100,000
Phase II of the SOW complete: 
$100,000
Phase III of the SOW complete: 
$  50,000
Phase IV of the SOW complete: 
$  50,000
Subject to the terms and conditions of the Agreement, if PlaySpan is required to implement additional items, feature requests, extensions, modified or adjusted items other than those listed in the SOW, PlaySpan shall give prior notice that such changes shall be outside of the scope of the original integration and Setup Fee and either negotiate an amount mutually agreed to by the parties for the changes, or bill for such work as part of the initial integration at a man-hour rate of $250/hr.
EXHIBIT D

Requirements

PlaySpan agrees that the Playspan Platform must provide, at a minimum, the following set of product features.  For the purposes of this Exhibit, the terms “Playspan,” “Playspan Platform” and “Playspan Services” are used interchangeably:

A. Security Requirements:
1. PCI Compliance: Without limiting PlaySpan’s obligations in Section 10.4 of the Agreement, 

i) Publisher shall not build, host or use any application which collects, stores or forwards to Playspan any PCI data; and

ii) Playspan shall provide information sufficient for Publisher to conduct independent reviews of Playspan architecture and processes. Playspan shall provide a complete description of:

(1) System architecture;

(2) Development, testing and deployment practices;

(3) Storage of PCI and other data;

(4) User and application authentication methods used throughout the system, excluding authentication requirements described herein;

(5) Logging storage and archival practices.
(6) Playspan shall require its employees and contractors to:
(a) Attend PCI training annually;

(b) Review the principals of OWASP (Open Web Security Project) annually http://www.owasp.org/index.php/Main_Page  
2. Transaction Security: Without limiting PlaySpan’s obligations in Section 8.1 of the Agreement, Playspan shall perform all transactions securely over industry-standard encrypted channels approved by Publisher, and shall incorporate the following requirements: 
i) Secure Token Exchange:

(1) Publisher applications will pass information to the Playspan Store Front through a secure token which Playspan shall validate to establish trust.
(2) Secure token shall contain, but is not limited to:
(a) Identity of the purchaser.
(b) Identify of the customer who shall receive benefits.
(c) Family relationships.
(d) Customer birthdate.
(3) Playspan shall not trust tokens passed from IP addresses not explicitly recognized to be coming from Publisher systems.
(4) Implementation shall be based on industry standard encryption, algorithms and security practices approved by Publisher.
(5) Implementation shall be fully documented.
(6) Implementation shall be reviewed by Publisher security teams.
3. Playspan API Security. Without limiting PlaySpan’s obligations in the Agreement, PlaySpan will incorporate the following security requirements (as may be updated or amended by Publisher from time to time):
i) Publisher applications will communicate with Playspan APIs over HTTPS.

ii) Playspan shall validate requests over HTTPS using a shared private key known only to Playspan and Publisher.

iii) Playspan shall maintain this key securely.

iv) Key shall be ASCII and no more than 255 characters in length.

4. AVS and CVV Checking: 

i) Playspan shall implement both AVS and CVV checking.

ii) Rejection of payment offered as a result of either AVS or CVV checking shall be configurable by Publisher based on the following criteria:

(1) By product.

(2) By price.

B. Customer Service: Playspan shall provide a tool which allows Publisher Customer Service representatives to file issues at the customer-level and track responses from Playspan.

C. Product Configuration Requirements: 
1. User Interface: Playspan shall provide an interface for configuring all aspects of each product Store Front as well transactional and retention emails.

i) Price points, offers, languages, currencies and payment types shown to customers to be determined entirely by Publisher. 

ii) The content frequency and timing of the transactional and retention emails delivered to customers to be determined entirely by Publisher per Email Notification Requirements herein. 

iii) Store front and email layouts, images, fonts, colors, etc. to be determined entirely by Publisher. 

iv) Product Storefront and Emails must be updatable by Publisher at any time. 

v) Interface shall be user-friendly and not require expert understanding of the underlying systems. 

2. Access Control: Playspan shall implement access controls to the configuration interface, including but not limited to the following functionality:

i) Authority to make updates must be restricted to persons identified by Publisher.

ii) Authority to make updates must be grantable by Publisher on a per-product basis.

(1) A person granted authority to update one product must not be able to perform updates to any other product unless specifically granted that authority.

(2) A person may be granted authority to make updates to more than one product.

iii) Connection to configuration interface must be restricted by IP address.

iv) Playspan shall implement changes to IP address restrictions within 24 hours of notice.

v) Playspan shall not expose IP address configuration to any Publisher employee; 

vi) Playspan shall implement these changes through written requests from Publisher.

vii) Authorized accounts and permission levels must be updatable by Publisher at any time.

D. Subscription Processing Requirements: Playspan shall manage subscriptions per the requirements specified herein and as indicated below or as otherwise instructed by Publisher in writing.

1. Order Management:
(1) Subscriptions shall be managed as a chain of orders, which have start and end dates.

(2) A subscription starts when an order is first put into the system for a customer and continues until the last order in the chain expires.

(3) Subscriptions shall consist of any combination of fixed-term or renewing subscription orders.

(4) Fixed-term orders added to an automatically-renewing subscription shall extend the next billing date.

(5) Multiple fixed-term orders shall be permitted in a subscription chain.  This allows:

(a) Customers to redeem as many prepaid cards or free time promotion codes as they wish.

(b) Customer service to grant as much free time as they need to add. 

(6) Renewing orders shall be up or down-gradable to new terms and price points.

(7)  A customer shall not be permitted to receive benefits for two subscriptions on a single customer account on a given product, creating a double-billing situation.  For the sake of clarity, this restriction does not apply to the Family Requirement in section E below, where a single parent account may have more than one child account, and where each child account has a subscription to the same product. 

(8) Orders in a subscription chain shall be maintained in a chronological chain at all times.

(9) Orders added to a subscription chain shall not be permitted to overlap, causing customers to lose service time.

(10) Individual orders removed from (cancelled) a subscription chain shall not be orphaned, causing a service gap between the time the previous order expires and the next order in the chain starts.

(11) Orders (fixed-term or renewing) shall be associated with Publisher customer accounts to identify the owner and payer at all times; except when purchased as a gift, in which case the order may or may not identify the purchaser (Publisher customer account);until gift redemption, whereupon the order shall identify the owner (Publisher customer account)

2. Renewal Billing: Playspan shall bill customers who have opted into renewal billing. 

i) Playspan shall support renewal billing for all Payment Service Provider and methods which support it.

ii) Playspan shall bill customer immediately on the first day of service of the customer’s renewal order.

iii) Playspan shall continue to attempt to bill the customer repeatedly until the expiration of the applicable grace period, after which the subscription shall be canceled.

iv) Grace period shall be configurable by Publisher:

(1) By product.

(2) By price.

v) Other than as prohibited by the applicable Payment Service Provider agreement, and except as otherwise instructed by Publisher in writing, Playspan shall attempt billing without respect to the expiration date of the credit card.  If the customer’s bank continues to allow their card to be charged even after the expiration date has passed, Playspan shall continue to bill the customer. 

E. Family Requirements: Playspan shall honor family relationships as specified below.
1. Publisher may initiate a parent purchasing on behalf of their own child by delivering secure tokens to Playspan indicating that one person may purchase on behalf of another.
i) Purchase shall result in a gift subscription per the Gift Subscription Requirements described herein 
ii) Purchase shall appear with a label automatically applied to indicate the child account owning the purchase.
iii) Purchaser will manage the subscription through the Gift Subscription Management Tool.
iv) Recipient will see, on the Gift Subscription Management Tool, the subscription with a label applied automatically to indicate the parent account that purchased the subscription.
F. Payment Service Providers: Playspan shall integrate with the following Payment Service Providers, as updated by Publisher from time to time in writing: 

	Payment Service Providers



	Paymentech

	Beanstream

	PayPal

	PayByCash

	inComm

	Blackhawk

	First Data

	Surfpin

	WorldPay


G. Currencies:  Playspan shall support purchases made using the following currencies on commercial launch.  Playspan shall support additional currencies as requested in writing by Publisher.

	ISO Code
	Currency



	USD
	American Dollar

	CAD
	Canadian Dollar

	AUD
	Australian Dollar

	NZD
	New Zealand Dollar

	GBP
	British Pound Sterling

	BRL
	Brazilian Real

	EUR
	Euro

	ARS
	Argentine Peso

	CLP
	Chilean Peso

	MXN
	Mexican Peso

	DKK
	Danish Krone

	NOK
	Norwegian Krone

	SEK
	Swedish Krona

	PHP
	Phillipine Peso

	MYR
	Malaysian Ringgit

	SGD
	Singapore Dollar

	COP
	Columbian Peso

	PEN
	Peruvian Nuevo Sol

	VEF
	Venezuelan Bolivar Fuerte

	CRC
	Costa Rican Colón

	INR
	Indian Rupee

	PLN
	Polish Zloty

	GTO
	Guatemalan Queztal

	DOP
	Dominican Peso

	ILS
	Israeli New Shekel

	AED
	UAE Dirham

	TRY
	Turkish Lira

	ZAR
	South African Rand

	CNY
	Chinese Yuan

	HKD
	Hong Kong Dollar

	JPY
	Japanese Yen


H. Payment Methods: Playspan shall support the following payment methods through the Payment Service Providers and for the currencies indicated on Commercial Launch.  Playspan shall support additional payment methods and Payment Service Providers as requested in writing by Publisher. 
	Payment Methods


	Currencies
	USD
	CAD
	AUD
	NZD
	GBP
	BRL
	EUR
	ARS
	CLP
	MXN
	DKK
	NOK
	SEK
	PHP
	MYR
	SGD
	COP
	PEN
	VEF
	CRC
	INR
	PLN
	GTO
	DOP
	ILS
	AED
	TRY
	ZAR
	CNY
	HKD
	JPY

	Paymentech
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	MC
	
	
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X

	Visa
	
	
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X

	AmEx
	
	
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X
	X

	Discover
	
	
	X
	X
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I. Micropayment and Allowance Accounts: Playspan shall support credit accounts which customers will fund through one of the payment methods described above 
1. Customers shall have the option to purchase items through the Store Front or within Publisher Games using funds stored in their credit account. 

2. Customers shall have the option to fund their accounts or the accounts of other customers.  

J. Virtual Currency:
1. Playspan shall support multiple credit accounts per customer including accounts for real and virtual currencies as determined by Publisher. 
2. Credit accounts shall appear to the customer as either a real-world currency or a virtual currency, as determined by Publisher.
3. Unless specifically requested in writing by Publisher, under no circumstances can virtual currency be exchanged for real-world currency.
K. Card Updater Services: At Publisher’s request, Playspan shall employ Card Updater Services for any Payment Service Provider that offers those services and for which Publisher has chosen to use as a Payment Service Provider.  

1. Playspan shall employ Card Updater Services for all credit cards kept on file for the purpose of future billing.
L. Settlements: Playspan shall settle all credit card authorizations a minimum of 4 times daily or as otherwise instructed by Publisher in writing.
M. Incident Management:
1. Transactional Issues:   Playspan shall respond to transactional errors per the following requirement and shall be considered a Tier 2 issue per the SLA in Exhibit A to the Agreement:
i) Duplicate payments shall be remedied immediately by:
(1) Refunding the customer for the duplicate charge; and
(2) Correcting the customer account to prevent duplicate charges from being applied again.
ii) Subscriptions for which payment has not been applied shall be remedied immediately by applying payment.
iii) Subscriptions for which payment has been declined shall be handled per the requirements set forth in Settlements.
N. Chargebacks:  Playspan shall manage all chargebacks per the following requirements:

i) Chargebacks shall be accounted for per Publisher’s requirements.

ii) Playspan shall initiate and manage chargeback challenges only upon Publisher’s written request 

iii) In response to chargebacks, Playspan shall act on the customer account as follows or as otherwise instructed by Publisher in writing:

(1) For subscriptions whose fixed or renewing term is less than 6 months, if customer makes one chargeback:
(a) If subscription is auto-renewing, disable auto-renewal; or
(b) remove remaining subscription time.
(2) For subscriptions whose fixed or renewing term is 6 months or greater, if customer makes any chargeback:
(a) If subscription is auto-renewing, disable auto-renewal or
(b) remove remaining subscription time.
O. Reporting Requirements: Playspan shall provide a continuous feed of data related to subscription orders and payments to Publisher’s system for the purpose of Business Intelligence and Accounting reporting.

i) Delivery:

(1) Playspan shall deliver updates to all orders and payments as close to real-time as possible.

(2) Updates shall be in a format allowing direct import into a SQL database such as MS SQL, Oracle or MySQL or in a format otherwise determined by Publisher in writing.

(3) Playspan shall accept both source and promotion codes as arbitrary string values passed by Publisher to Playspan at purchase-time and shall report these codes with the order being purchased, as well as all subsequent renewal orders.

(4) Data shall be delivered securely;

(a) over HTTPS or using other industry-standard encryption as requested by Publisher.

(b) requiring user name and password.

ii) Order and Payment Data:

(1) Playspan shall report all subscription order records.

(2) Playspan shall report all payment transaction records.

(3) Playspan shall report all chargeback events.

(4) Payment records shall include:

(a) Method of payment (Visa, Mastercard, PayPal, etc.)

(b) Payment Service Provider (BeanStream, PayPal, Paymentech, etc.).

(5) Playspan shall report all point-of-sale prepaid card sale transaction records.

(6) Report shall be normalized so as to appear uniformly regardless of prepaid card Playspan.

iii) PII Data: Data delivered shall contain no PCI or PII data with the following exceptions:

(1) Customer given and family names.

(2) Customer SWID shall be provided with records identifying customers.

(3) Email address shall be provided with records identifying customers and which are associated with orders.

(4) Street addresses per requirements defined below.

(a) Street address shall be provided with records identifying customers, as well as:

(i) with records identifying order purchasers (billing address); and

(ii) with records identifying order owners (shipping address).

(5) Street address information shall include:

(a) All ZIP codes within the United States.

(b) All provinces within Canada.

(c) All countries outside of the US and Canada.

P. Accounting Requirements: Playspan shall perform all accounting duties per the requirements described below (or as otherwise requested by Publisher in writing) and per Generally Accepted Accounting Principles.

1. Revenue Recognition: Playspan shall produce an accounting journal of debit and credit values for these 4 basic T-accounts:

i) Accounts Receivable;

ii) Cash;

iii) Liability;

iv) Revenue.

v) Journal shall take into account sales and prepaid card redemptions made through Playspan, as well as point-of-sale transactions reported by prepaid card providers.

vi) Journal entries shall be directly relatable to these source transactions.

vii) Journal entries shall contain posting reference information sufficient to distinguish the type of transaction.  For example, new orders and renewal orders have the same accounting journal entries; therefore, to distinguish them, one entry shall be marked as representing a “new order” transaction while the other represents a “renewal order” transaction.

viii) Playspan shall calculate changes to the journal to recognize revenue and make other periodic updates on a schedule to be specified by Publisher.

ix) Playspan shall allow these updates to be scheduled as frequently as once a day.

x) Updates to the journal shall be reported in a manner similar to those described by the Reporting Requirements herein.

2. Reconcilation:

i) Playspan shall deliver a data feed, the frequency and format of which are determined by Publisher, which contains order and payment updates sufficient to support accounting reconciliation efforts, per Reporting Requirements described herein.
ii) Orders paid by credit card, created by free time promotion and prepaid card redemptions and gift purchase and redemptions shall be reported equally for reconciliation.
(1) Prepaid card redemptions shall be recorded as payments; value transfer between Playspan systems is no less important than value transfer between bank accounts.
(2) Payments shall include indicators for:
(a) Payment Service Provider through which transactions were processed.
(b) Payment method used for transactions.
3. Sales and VAT Taxes Playspan shall calculate and report sales and VAT taxes to the Publisher through the use of a third party tax provider.
i) Sales Tax Calculation: Playspan shall calculate applicable sales taxes/VAT for the following regions:
(1) All city, state and ZIP codes within the United States;
(2) All provinces within Canada;
(3) All countries outside US and Canada. 
ii) Sales and VAT Tax Reporting: Playspan shall report sales and VAT tax calculations in a manner similar to those described by the Reporting Requirements herein.

Q. Marketing Requirements:
1. Playspan shall support customer transaction and retention emails, per Email Notification Requirements described herein. 
2. Playspan shall accept and store arbitrary name/value pairs as determined by Publisher.  
R. API Requirements: API requirements are mandatory for, among other things as determined by Publisher, integration with Customer Support Tools developed by Publisher to support discovery of entitlement (required to determine whether or not a customer is paid and in good standing for a product they are attempting to access).

1. Playspan shall provide API which Publisher will use to build customer support and entitlement discovery tools.

2. Playspan shall maintain API security per the Security Requirements described herein.

3. API shall provide:

i) Details about customer accounts, including:

ii) Current subscription term and price.

iii) Payment account associated with current subscription.

iv) Subscription status for a product;

(1) Active: paid in good standing and not expired.

(2) Delinquent: active, but payment is failing.

(3) Cancelled: inactive due to immediate cancelation.

(4) Expired: inactive due to expiration.

v) Customer subscription order history, including:

(1) Order purchase/redemption dates.

(2) Order cancellation dates.

(3) Order cancellation reasons.

(4) Order expiration dates.

vi) Customer payment history, including:

(1) Successful payment transaction dates;

(2) Failed renewal payment transaction dates; excludes failures to authorize during purchase flow;

(3) Payment chargebacks.

vii) Renewal status, including:

(1) Will or will not renew;

(2) Next renewal date;

(3) Next renewal term;

(4) Next renewal price.

viii) Billing information, including:

(1) Current payment method selected;

(2) Last four of current payment account;

(3) Billing address;

(4) Phone number;

(5) Email;

ix) Gift information, including:

(1) Subscription order history, per requirements above;

(2) Payment history, per requirements above;

(3) Redemption status; whether or not it has been redeemed;

(4) Ability to purchase (upsell or downsell) using an existing payment account on file on behalf of the customer;

4. API shall not require transmission of PCI data in either direction to complete transaction.

(1) Ability to redeem free time, prepaid or gift codes on behalf of the customer.

(2) Ability to expend money stored in customer credit account;

(a) In exchange for real-world electronic items in a store front;

(b) In exchange for virtual items within a Publisher Game.

(3) Ability to issue free time to the customer.

(a) Free time shall be recorded as a real order per the Subscription Processing Requirements described herein.

(4) Ability to redeem any free time, prepaid or gift code on behalf of the customer.

(5) Ability to cancel individual orders or entire subscription chains.

(a) Refunds must be applicable back to any payment account on file for the customer:

(i) for the entire amount of the original payment.

(ii) for a fraction of the amount of the original payment.

(iii) never, under any circumstances, in excess of the amount of the original payment.

(6) Ability to cancel gift subscriptions.

(7) Ability to reverse the redemption of any free time, prepaid or gift subscription code.

(8) Ability to disable subscription renewal.

(9) A complete history of all emails sent to the customer per Email Notification Requirements described herein.

(10) Ability to re-send emails previously sent to the customer per Email Notification Requirements described herein.

(a) Email shall be sent localized for the language used at the time the original email was sent.

(b) Optionally, language used to localize email may be overridden to another language.

(c) Email shall be optionally sent to an alternate email address.

(11) Ability to apply custom notes to the customer account, including gift subscriptions.

(12) Ability to search:

(a) By name associated with a credit card;

(b) By credit card number: last four digits only;

(c) Billing address;

(d) Phone number;

(e) Email;

(f) Transaction ID:  this includes

(i) credit card transaction reference numbers,;

(ii) PayPal transaction IDs, etc.

(iii) Free time, prepaid or gift codes.

(g) Search results shall be associated with related subscription orders and payments, including gift purchases.

(13) Toontown Requirements:  Playspan shall implement and support the user-initiated migration from Toontown legacy accounts to new accounts per Publisher’s requirements.

S. Email Notification Requirements: Playspan shall deliver automated email notifications regarding various transaction-related events, such as purchases, credit card declines, and support of customer-retention efforts based on conditions and events defined by Publisher and managed by Playspan.  The content and frequency of the emails shall be determined by Publisher in its sole discretion.  Notwithstanding the foregoing, PlaySpan shall not communicate with any End Users for the foregoing or any purposes whatsoever, including but not limited to, for purposes of identification, age verification, registration for future subscriptions, emailings, games, contests, sweepstakes or otherwise, unless it receives Publisher’s express prior written consent which may be granted or withheld in Publisher’s sole discretion. 

1. General Email Configuration:
i) Playspan shall provide an interface which allows authorized Publisher employees to add, update or remove email parameters and functionality defined herein. 
ii) Emails shall be configurable by product using the access controls per the Configuration Requirements described herein. 
iii) Multiple emails for a single email event shall be supported. May be separated by an optional lead time which allows the email to be sent a configurable number of days before (when known and determined by Publisher) or after an event.
2. Email Content:
i) Playspan shall deliver emails using localized content provider by Publisher for the customer’s selected country, language and currency.
ii) Email content shall contain click-back URLs to Publisher content appropriate for the customer’s selected country and language.
3. Email Events: Playspan shall deliver automated emails for the following events and other events as requested by Publisher in writing.
	Event
	Description
	Lead Time Allowed?

	Purchase
	Customer pays for a subscription for the first time.
	After Only

	Renewal
	Customer subscription renewed.
	Before/After

	Redemption
	Customer redeemed a free time code or prepaid card.
	After Only

	Delinquent
	Customer payment was refused.  Excludes first-time purchases.
	After Only

	Soft Cancel
	Customer renewing subscription was changed to not auto-renew when their current order expires.
	After Only

	Hard Cancel
	Customer subscription (fixed-term or renewing) has been canceled.
	After Only

	Expiration
	Customer subscription has expired.
	Before/After


4. Purchase Email Configuration: Playspan shall allow emails to be configured in response to purchases using the following criteria:

i) By payment method, allowing separate emails to be sent for credit card, PayPal, etc.
ii) By promo code, allowing separate emails to be sent for specific marketing campaigns.
iii) By owner/purchaser, allowing separate email to be sent to owner and purchaser if they have different email addresses.
5. Renewal Email Configuration: Playspan shall allow emails to be configured in response to renewals using the following criteria:
i) By payment method, allowing separate emails to be sent for credit card, PayPal, etc.
ii) By promo code, allowing separate emails to be sent for specific marketing campaigns;
iii) Playspan shall allow a configurable lead-time allowing emails to be sent before, during or after renewal.  This promotes customer retention.
6. Redemption Email Configuration: Playspan shall allow emails to be configured in response to redemptions using the following criteria:

i) By payment method, allowing separate emails to be sent for Game Cards, Guest Passes, etc;

ii) By promo code, allowing separate emails to be sent for specific marketing campaigns;

iii) By code batch, for codes redeemed which are associated with a specific systems such as Guest Pass or Toontown CogBucks.

7. Delinquent Email Configuration:
i) Playspan shall allow emails to be configured in response to payment delinquency.
ii) Delinquency emails shall be separated by retry attempt (first, second, last, etc.), depending on retry configuration for the product.  
8. Soft Cancel Email Configuration:
i) Playspan shall allow emails to be configured for soft cancellations.
ii) Soft cancellation emails shall be separated by cancel reason, allowing separate emails to be sent for different cancelation reasons such as Customer Service cancellations, misbehavior, etc.
iii) Playspan shall allow a configurable lead-time allowing emails to be sent during or after cancellation.  This promotes customer retention.
9. Hard Cancel Email Configuration:
i) Playspan shall allow emails to be configured for hard cancellations.
ii) Hard cancellation emails shall be separated by cancel reason, allowing separate emails to be sent for different cancellation reasons such as Customer Service cancellations, payment declines, etc
iii) Playspan shall allow a configurable lead-time allowing emails to be sent during or after cancellation.  This promotes customer retention.
10. Expiration Email Configuration:
i) Playspan shall allow emails to be configured for subscription expirations using the following criteria:
(1) By payment method, allowing separate emails to be sent for Game Cards, Guest Passes, etc.
(2) By campaign, allowing separate emails to be sent for codes redeemed which are associated with a specific campaign such as Toontown CogBucks.
ii) Playspan shall allow a configurable lead-time allowing emails to be sent before, during or after expiration.  This promotes customer retention.
11. Customer Support Manually Triggered Emails:
i) Playspan shall allow customer support to manually trigger the resending of automated event emails described above via the Playspan API.
T. Code Management Requirements: Redeemable Codes are based on a single mechanism designed to generate, distribute and redeem unique codes maintained by Playspan. 
1. Code Generator: An engine shall be built to generate and deliver unique codes for a wide variety of purposes.
i) Code generator must generate batches of codes to support Publisher campaigns throughout the year.
ii) Codes must be flagged as being in one or more of the following states:
(1) Generated.
(2) Activated.
(3) Redeemed.
iii) All codes must be checked for dirty word patterns before being stored.
Publisher will provide algorithms for checking for dirty word patterns.

iv) Codes shall unique globally across all products, except where noted.

v) Codes may be associated with:

(1) A specific product;

(2) A product bundle offering;

(3) No specific product; they may be redeemed for any Publisher product.

2. Code Viewer:  Playspan shall provide the ability to view the generated codes through the Playspan API.

3. Code Tracking: Playspan shall maintain the state of codes, where known.

i) State of codes delivered directly to the customer shall be maintained.  This includes, but is not limited to:

(1) Free time campaigns.

(2) Gift subscriptions.

(3) Virtual currency gifting

ii) State of codes delivered indirectly to the customer shall be maintained.  This includes, but is not limited to prepaid cards.

iii) This excludes codes imported as a result of migration of commerce accounts from Publisher to Playspan.  In this case, Playspan shall maintain state as well as possible, but shall other use services provide by the direct distributors to determine state (prepaid cards services, etc.).

4. Code Delivery: Codes generated shall be deliverable through a number of mechanisms 

i) In batch (1 code per line), securely by web, FTP, email or other protocol as requested by Publisher to Publisher or Publisher designated recipient, on-demand.  This includes, but is not limited to:

(1) Distribution partners.

(2) Prepaid card Providers 

ii) Directly by web or email to customers who purchase gift subscriptions.

iii) By email to recipients of gift subscriptions purchased by other customers

5. Code Redemption: Codes shall be redeemable by customers in a variety of ways, for a variety of purposes as determined by Publisher including but not limited to:
i) Directly at an appropriate Store Front as part of a free time promotion (Guest Pass, etc.).
ii) Directly at an appropriate Store Front after purchasing (and activating) a prepaid card (Game Card, etc.).
iii) Through an email URL clickback, where the code is embedded in the URL and automatically entered as part of the redemption flow.
U. Promotional Campaign Requirements: Playspan shall support Publisher promotional campaigns where customers may be granted free time or free virtual currency to play as though a paid guest.

1. Free time campaigns shall be reported as fixed-term subscriptions with a zero-dollar value, allowing Publisher to account for the loss of service revenue.

2. Free Time Codes: Playspan shall implement various free time code promotional mechanisms.

i) Codes shall be generated and managed by Playspan per Code Management Requirements.

ii) Codes shall be redeemable for a fixed term which may or may not become an automatically renewing subscription.

iii) If codes are redeemed for a campaign which becomes an automatically renewing subscription, payment information shall be collected and used for subsequent billing.

iv) Free Time Windows: Playspan shall implement a mechanism by which Publisher can grant customers fixed-term, paid subscriptions during a specific time period, to be determined by Publisher.
(1) Free time periods shall be configurable by Publisher at any time.
(2) Customers may be qualified a number of ways including but not limited to:
(a) A specific pool of customers, to be identified by SWID.  Pool of SWIDs shall be provided by Publisher.
(b) A specific pool of customers, identifiable by elements known to Playspan, such as offer qualifications, current or past product subscriptions, buying habits, etc.
v) Subscriptions shall be reported as starting the first day a customer is granted the free time, and ending on the date specified by Publisher.
(a) Ending on a fixed date.
(b) Ending when subscription term granted expires.
V. Prepaid Card Requirements: Playspan shall support integration with Publisher prepaid card partners.

1. Prepaid Card Accounting:
i) Prepaid cards shall be reported as a payment method.
ii) Value transferred during redemption shall be reported as a payment.
iii) Prepaid card redemptions shall be reported as income identical to other payment methods.
2. Prepaid Codes:
i) Codes shall be generated and managed by Playspan per Code Management Requirements.
ii) Codes shall be redeemable for a fixed term which may or may not become an automatically renewing subscription.
iii) If codes are redeemed for a campaign which becomes an automatically renewing subscription, payment information shall be collected and used for subsequent billing.
3. Pre-Order Requirements: Playspan shall implement preorder mechanisms, allowing customers to purchase products in advance of their launch date.

i) Customers who pre-order may be charged immediately.

ii) Customers may optionally be charged only when the product goes Live (at Publisher’s discretion) In this case, only payment information may be collected but not processed (credit card numbers, PayPal monthly billing agreement IDs, etc.).

W. General Store Front Requirements: This section defines common requirements for all Store Fronts, including the Gift Subscription Store Front, as well as the Product Store Fronts operated by Playspan and hereinafter referred to collectively as the “Store Front”.

1. Playspan shall provide all Store Front services.  These services are where Publisher customers will perform purchase, cancel, upgrade and all other commerce-related activities 

2. Playspan shall perform the work to build all Store Fronts. 

3. Store Fronts shall support multiple business units each of whom may manage one or more Publisher products.

4. Domain Name: The Store Front must appear at all times to be hosted at a Publisher-owned domain name.
i) Product Store Fronts to be separated by domain name.
ii) Base URL to be determined by Publisher (i.e. disney.com, toontownonline.com).
iii) No other domain name will be presented to the customer without prior written permission from Publisher.
5. Customer Authentication: Publisher will perform all customer authentication.

i) Customers will log into Publisher’s product site(s) first, and subsequently should be seen as authenticated at Publisher Store Front.

ii) Customers are not to be presented with a secondary login at Publisher Store Front.

iii) Customer login must appear seamless between Publisher and Publisher Store Front.

iv) Customers shall be authenticated by Publisher for all commerce transactions where authentication is determined to be required in Publisher’s sole discretion. 

v) Publisher may indicate that no authentication is required, such as is the case with Gift Subscription purchases.

vi) Age Rules: Playspan shall enforce the ability of a customer to enter into a renewal billing contract with Publisher. 

vii) Publisher may optionally forward the customer’s birthdate to Playspan at purchase-time.

viii) Playspan shall not store the customer’s birthdate.

ix) Playspan shall combine the customers calculated age with age minimums to determine whether or not to allow renewal billing.

x) If birthdate is not available, Playspan shall assume the customer is an adult.

xi) Age rules shall be configurable by authorized Publisher employees per Product Configuration Requirements described herein.

xii) Age rules shall be configured;

xiii) by country of residence where purchaser lives;

xiv) by product.

6. Look and Feel: Look and feel of Store Front determined entirely by Publisher.

i) Look and feel shall be identical or as determined by Publisher across all products.

ii) Publisher will provide all necessary artwork. 

iii) Publisher will specify Store Front layouts, images, fonts, colors, etc.

iv) Publisher shall have direct control over store front layouts, images, fonts, colors, etc. via the CMS Process identified below.

7. CMS Process Support: Playspan shall implement a secure delivery endpoint using industry-standard file transfer processes such as HTTPS+web_dav or SSH or other processes as approved by Publisher, allowing Publisher to automate Store Front content look-and-feel updates.

8. CDN Support:
i) Store Fronts shall be built to maximize opportunities to host images, CSS stylesheets and other assets through one or more CDN services employed by Publisher.
ii) Playspan shall avoid dynamically-generated these types of assets, which precludes their distribution via CDN.
9. Localization: Content shall be transformed by country, language and currency.

i) Country Indication:

(a) Store Front shall honor the country indicated by Publisher when customer is directed from Publisher-managed web sites to the Playspan-managed Store Front.

(b) Store Front shall use GEOIP techniques or other location technologies as approved by Publisher to determine country in the absence of an indicator from Publisher.

ii) Language Localization: Static and dynamic content shall be shown in the language indicated by Publisher.

(1) Store front shall be translated into all languages specified by Publisher.

(2) Static and dynamic content shall be translated to appear in the language indicated by Publisher.

(3) Publisher shall provide all translations to Playspan.

iii) Currency Localization:

(1) Prices shall be displayed to the customer in a format appropriate for the language, country and currency selection.

(2) Prices shall be displayed with a symbol appropriate for the currency, country and language selection.

(3) Price decimal places shall be separated by a character appropriate for the country and language selection

10. Character Set: Store Front shall display all static and dynamic information in a character set appropriate for the customer’s selected country and language, including:

i) Customer name.

ii) Customer address.

11. Language Selection Offered:
i) Store Front shall honor the language indicated by Publisher when customer is directed from Publisher-managed web sites to the Playspan-managed Store Front.
ii) Store Front shall default to a language appropriate for the country selection in the absence of an indicator from Publisher.
iii) Customer shall be permitted to override their language selection.
12. Payment Types Offered: 

i) Payment types shown to, or hidden from, the customer must be configurable by Publisher using the following criteria:
(1) By product;
(2) By country;
(3) By currency;
(4) By price point.
ii) Initial payment type shown to the customer must be a default determined by Publisher.
13. Currencies Offered:
i) Initial currency offered shall be appropriate for the customer’s country indicated by Publisher.
ii) Customer shall be permitted to override their currency selection if permitted by Publisher.
iii) Currency options shown to, or hidden from, the customer must be configurable by Publisher using the following criteria:
(1) By product.
(2) By country.
iv) Currency selection shall be persisted between sessions.
14. CVV Checking:
i) At Publisher’s request, Playspan shall prompt the customer to enter CVV values when credit card data is collected for payment.
ii) At Publisher’s request, CVV shall be collected without regard to actions configured as a result of subsequent CVV checking.
15. Offers:
i) Special Pricing: Special pricing and/or free trials will be driven by values passed in from Publisher’s product site(s) as well as conditions known to Playspan or determined by Publisher.  These include, but are not limited to:

(1) Promo codes: 

(a) Passed from Publisher to Playspan.

(b) Entered by the customer at the Store Front.

(c) Optionally restricted to single-use only (customer may not present the same promo code again).

(2) Product subscription status:

(a) First-time subscriber; special prices shall be offered to customers who have never purchased or otherwise experienced the paid version of a given product.

(b) Returning subscriber; special prices shall be offered to customers who were once subscribers, but currently have no active subscription for a given product.

(c) Existing subscriber; special prices shall be offered to active subscribers.

(3) Country; special prices shall be offered to customers based on their country, even when the currency they’ve chosen would offer a different price for another country.

(4) Currency.

16. Effective Start and End: Publisher must be able to start and end offers at-will.

i) Offers may be turned on and off at any time by Publisher.

ii) Offers shall optionally have a start date at which time they will automatically take effect.

iii) Offers shall optionally have an end date after which they are no longer in effect.

X. A/B Testing: Playspan shall provide mechanisms to perform A/B testing including but not limited to Publisher Store Front, Lightbox and emails.

1. Variables used shall be triggered by a random number with a probability value range of 0 to 1, as determined by Publisher, with 0.5 indicating a 50% chance the customer will see the change. 

2. Once a variable is applied to a customer that value must persist so they always see that permutation until the test is ended.

3. Which test permutation was shown to the customer must be part of the reporting and accounting data streams.

4. Test will start and end:

i) Automatically on certain dates.

ii) When turned on or off by an authorized Publisher employee.

5. Variables: Playspan shall support these A/B testing variables 

i) Page layout changes.

ii) Special price offers.

Y. Purchase Flow Lightbox Requirements: Playspan shall provide a purchase User Interface as a Lightbox overlaying a web application allowing customers to purchase new subscriptions.  

1. Publisher shall determine if and where the Lightbox is made available to customers.  

2. Interface shall adhere to the General Store Front Requirements described herein, except where noted.

3. Interface shall allow customers to purchase new subscriptions for all products.

4. Gift purchase can also be initiated through the Purchase Flow Lightbox, driving the customer through the Gift Subscription Purchase interface.

5. Interface shall allow customers to redeem free time codes, prepaid cards and gift subscriptions.

6. Interface shall appear with a look-and-feel which matches the look-and-feel of the product being purchased as approved by Publisher.

Z. Account Management Tool Requirements: Playspan shall provide a self-service Account Management interface allowing customers to manage existing subscriptions, account attributes and other commerce transactions at any time.

1. Interface shall adhere to the General Store Front Requirements described herein, except where noted.

2. Interface shall allow customers to initiate purchase per the Purchase Flow Lightbox Requirements.

3. Interface shall allow customers to manage all of their existing subscriptions and virtual currency accounts across all products.

4. Interface shall support management of subscriptions and virtual currency accounts owned by themselves as well as other customers as determined by Publisher;

i) including family purchases.

ii) including gift subscription purchases.

iii) including redeemed gift subscriptions.

5. Interface shall display to the customer their payment history.

6. Interface shall display to the customer their next billing date.

7. Interface shall separate major functional areas by unique URLs so that they may be linked directly.  This allows customer service to direct customers to self-service help for specific tasks including, but not limited to:

i) Subscription overview.

ii) Payment options.

iii) New purchase.

iv) Subscription cancelation.

8. Payment Account Updates: Account management tool shall permit customers to update their method of payment for renewing subscriptions. Changes to methods of payment shall take effect at the next renewal billing.

9. Customer Self-Cancellation:  Account management tool shall permit customers to cancel subscriptions.

i) Tool shall allow cancellation:

(1) of subscriptions they have purchased, regardless of owner;

(2) of subscription they own, regardless of purchaser.

ii) Self-cancellations shall be soft; that is, no money shall be refunded and the recipient shall continue to enjoy the benefits of the subscription until the date for renewal has passed.

iii) Transaction History: Playspan shall display a complete history of all subscription orders and payments to the customer.

AA. Gift Purchase Store Front Requirements: Playspan shall build a Store Front for customers to purchase fixed-term subscriptions or gift virtual currency which shall be granted to a second customer who may redeem the gift and will receive subscription or virtual currency benefits.  
Note: Gift subscriptions do not include free or prepaid cards, which are sometimes referred to as gift cards.  Gift subscriptions are purchased through and delivered and managed by Playspan.

1. Identity Protection: PlaySpan shall comply with the following disclosure rules with respect to gift subscriptions.  These requirements may be changed upon written notice from Publisher to Playspan:

i) From the perspective of the purchaser:

(1) No information about the recipient shall be revealed to the purchaser, other than the information the purchaser provided when making the purchase. 

(2) The purchaser shall be permitted to store a label with their purchase to help them manage the subscription later.

ii) From the perspective of the recipient:

(1) Recipient shall only see the information entered by the purchaser in the “to” and “from” fields at the time the purchaser purchased the gift subscription.

(2) No information about the purchaser shall be revealed to the recipient other than what the purchaser put in the “from” field.

2. Gift Purchase: Playspan shall provide a gift purchase interface allowing customers to purchase new subscriptions or virtual currency at any time. 

i) A single interface shall allow customers to purchase new gift subscriptions or virtual currency.

ii) Interface must adhere to the General Store Front Requirements described herein, except where noted.

iii) Gift purchases and redemptions will be managed using unique codes, adhering to the Code Management Requirements described herein.

iv) Gift purchases shall not enforce purchaser to be a registered Publisher customer.

v) Gift subscriptions shall be managed per the Account Management Tool Requirements described herein.

3. Gift Delivery:
i) Codes will be generated and delivered per the Code Management Requirements described herein:
(1) as a code embedded within a URL sent automatically to the recipient  by email;
(2) Redemption is initiated through clickback in the email.
(3) No user-generated content other than the information in the”to” and “from” fields (including but not limited to, open text fields or attachments) shall be delivered to the recipient. 
4. Gift Redemption:
i) Recipients do not need to be a registered Publisher customer to receive gift code.
ii) Recipients must become a registered Publisher customer in order to redeem gift code and realize benefits.
iii) Code will be marked as redeemed per the Code Management Requirements described herein.
iv) Gift subscriptions shall be managed by the redeemer through the Subscription Management Tool described herein.
AB. Migration: Playspan must migrate existing accounts from multiple commerce systems, and a variety of Payment Service Providers.  Playspan must provide a Publisher-approved methodology for handling redeemable codes that may be duplicated between Payment Service Providers and products.

1. Historical Data:
i) Playspan shall import historical records from legacy Publisher commerce systems going back as far as Publisher deems necessary.
ii) Historical data shall be excluded from all reporting and accounting data feeds.
iii) Historical data shall be presented through the Playspan API as current data maintained by Playspan so as to be indistinguishable from non-historical data. 
iv) Playspan will allow full functionality on all imported data.
2. Publisher USD Processing: Upon Publisher’s request, Playspan shall migrate all customers paying in USD from Paymentech to processing through BeanStream (or other entity identified by Publisher).


3. Renewal Billing:  Playspan shall continue all subscription renewal billing from all customer accounts from the legacy Publisher commerce systems for all Payment Service Providers and methods specified herein adhering to the renewal terms of the legacy accounts.

4. Gift Subscription Redemptions: Playspan shall continue to support gift subscription redemptions from all previously distributed redeemable codes.

i) Playspan shall import all known redeemed and unredeemed gifts in the legacy Publisher commerce systems.

ii) Playspan shall support redemptions redirected from the previously existing URLs as determined by Publisher and delivered to redeemable code recipients.

5. Free Time Campaign and Prepaid Card Redemptions:  Playspan shall support redemption of all previously distributed free time and prepaid card campaigns.  These include but are not limited to:
i) Pirates of the Caribbean Online Guest Pass.
ii) Club Penguin, Pirates of the Caribbean Online, Toontown Online and Pixie Hollow Game Cards.
iii) Toontown Online CogBucks.
6. Club Penguin Gifts: Club Penguin commerce uses the same gift system for both gift purchase/redemption and free time promotions.  This system will be migrated:

i) Gift codes shall be migrated as gift subscriptions;

ii) Separated into redeemed and unredeemed gifts.

iii) Promotional gifts shall be migrated as free time campaigns.

AC. Load Balancing: PlaySpan APIs and UI should be able to handle load based on Exhibit A SLA.
Exhibit E

Statement of Work

1. Services and Deliverables:  
A. Overview: Playspan will provide certain services and deliverables as set forth in the Agreement and as further described below.

B. Deliverables: PlaySpan will provide the following deliverables per the requirements outlined in Exhibit D:

	TASK

	Phase I Integration: (World of Cars)


	Deliverables
	Statement of Work

	PUBLISHER Training
Provide training to PUBLISHER software and system engineers, reporting analysts, product managers and accounting team [note:  the training requirements are detailed in the SOW.
	Training will be provided as part of integration & launch

	Customer Purchase Flow Lightbox
As described in Section Y of Appendix D, support consumer purchase flows to match Disney branding and UI requirements
	Purchase flow for users to purchase subscriptions with Disney branding and UI requirements.  Provide secure mechanism to launch purchase flow as lighbox. Sales Tax, Gift flows and Family Purchase would be done in Phase 2.

	Account Management Tools
As described in Section Z of Appendix D, support the account management and customer service functionality.
	PlaySpan will provide required widgets to integrate with Customer Support and  Account Management tools for users to update credit card, cancel subscriptions and other required account management functionality.

	Payment Gateway and Currency Support

	Support payment methods Credit Card, PayPal and Blackhawk.

	
	PRODUCTS
	

	
	PTO
	TTO
	PIR
	PIX
	CAR
	CLP
	

	 Paymentech
	X
	X
	X
	X
	X
	X
	Existing 

	 PayPal
	X
	X
	X
	X
	X
	X
	Existing

	 Blackhawk
	
	
	
	X
	X
	X
	Additional work to support all required currencies.

	Reporting & Accounting Feed
Per the requirements detailed on Exhibit D, items 118-134, 147-172, provide continuous feed of subscription order, payment and redemption data, including sales tax calculated and/or collected.
	Per requirements from Disney, PlaySpan will generate a daily data csv formatted feed for orders and payments and upload to FTP location specified by Disney.

	Admin Tool – Payment Types
Per the requirements detailed on Exhibit D, item 37, provide an administration tool to enable configuration of payment types.
	This will be a Playspan internal function and will be performed based on written (email) request from Disney.

	Customer Service Tool APIs,
Per the requirements detailed on Exhibit D, items 12-22, 323-237, provide API methods to support secure tokens and notification widgets and grant free time.
	PlaySpan will provide required APIs  for Disney to develop their Customer Support tool. PlaySpan's standard Product APIs meet most of the requirements. Gaps identified by Disney during integration will be prioritized and developed as part of PlaySpan's development and release process.  For requirements like granting free time, Disney will determine qualification of a customer to get free time and utilize available APIs to grant free time.

	Email Notifications
Per the requirements detailed on Exhibit D, items 253, 258, 262 266, 267, deliver transactional emails for all events and include click-back URLs. 
	Playspan standard product supports customized email notifications on required events. Click-back URLs to Disney landing pages will need to be specified by Disney for integration into email templates.

	Marketing Promotions

Allow emails to be configured by promotional code and redemption code.
	PlaySpan will not support customization of emails by promotional code. PlaySpan shall send server API notifications to Disney for Disney to send customized emails.

	Code Management
Per the requirements detailed on Exhibit D, items 308-316, generate, deliver and redeem codes for payment gateways that use codes.
	PlaySpan shall deliver generated codes to Disney and not integrate with Distribution Partners. Delivery to customers will be covered as part of purchase flows. Code delivered via email with redemption URLs requires authentication and workflow managed by Disney before entering PlaySpan’s code redemption widget.

	Payment Retry
Per the requirements detailed on Exhibit D, items 74, 96,97, use card updater services to ensure cardholder data is as fresh as possible and manage expiration dates during transaction submission. 
	Disney will use credit card account updater service through BeanStream. Playspan shall retry billing regardless of expiration date .

	Chargeback Management
Per the requirements detailed on Exhibit D, items 107-117, report and manage chargebacks per Disney requirements.
	Disney will allow access to their chargeback data. If Disney is Merchant of Record (MoR) , then Playspan shall manage chargeback per Disney’s business rules. If Playspan is MoR, then it will abide by Playspan’s chargeback rules.

	Integration
	

	Website and API Integration
Assist in the integration between vendor services and applications and the PUBLISHER game web site(s), account manager, and customer support tools.
	

	Product Setups
Assist in the setup of product pricing, offers, email event setups, etc.
	

	Game Integration
Assist in the integration of vendor system with PUBLISHER entitlement services.
	

	Testing
	

	Deployment
Deploy all code, setups and configuration to integrate completely in test environment.
	

	QA and Acceptance Testing
Support PUBLISHER during QA and acceptance testing and apply necessary bug fixes.
	

	Load Testing
Perform load testing to ensure the system will perform to PUBLISHER specifications.
	

	Migration
	

	Deployment
Deploy all code, setups and configuration to integrate completely in live environment
	

	Data Migration
Import active subscriptions (including renewals) and subscription histories from existing PUBLISHER commerce systems.  
	Migrate Disney data supported by PlaySpan Data Model. Import data to ensure recurring billing is continued, and key CSR operations to issue refunds and view customer history (limited time – 6 months) are supported.

	Launch
	

	Planning
Assist PUBLISHER in planning the launch, which should include acceptance milestones.
	

	Deployment
Deploy all code, setups and configuration to integrate completely in the live environment.
	

	Validation and Acceptance Testing
Support PUBLISHER during QA validation and producer acceptance testing.
	

	Phase II Integration (Club Penguin)


	Deliverables
	

	Customer Purchase Flow
As described in Section Y of Appendix D, support consumer purchase flows to match Disney branding and UI requirements
	Support gift purchase and gift code redemption, family purchase, sales tax collection and zipcode valdiation, 

	Product Configuration Tools
Per the requirements detailed on Exhibit D, items 394-407, extend setup UI tool to integrate with the product(s) targeted for this phase.
	Payment types by price range can be supported. Currencies offered are tied to the payment type and Disney can configure them where they are Merchant of Record.

	Customer Support Tools & APIs
Per the requirements detailed on Exhibit D, items 33, 176-245, extend customer support tools and APIs to support Disney requirements.
	Extend APIs and widgets as required for gift and family purchases.

	Payment Gateway and Currency Support
Per the requirements detailed on Exhibit D, support purchase and code redemption through the following gateways:
	

	    PayByCash
	Ensure long tail payment methods are integrated into lightbox.

	    InComm
	Enhance and verify support for required currencies.

	    Beanstream (or Disney approved equivalent)
	New PSP integration 

	    SurfPin or otherwise mutually agreed upon mobile processing provider
	Boku integrated as mobile payment option

	    First Data
	New PSP Integration

	Code Viewer and Tracking Reports
Per the requirements detailed on Exhibit D, items 300-307, extend reports to include Code Viewer and Tracking reports.
	Develop reports for tracking and reporting codes. If needed, data will be provided via FTP in Phase 1

	Email Notifications
Per the requirements detailed on Exhibit D, items 38, 252, 259, 268, 272-279, extend email notifications and configurations for each billing event and product.
	Play Span will develop first set of prioritized enhancements from Disney not available in the standard product. 

	Gift Code Delivery & Redemption
Per the requirements detailed on Exhibit D, items 485-493, extend code delivery and redemption functionality to meet Disney requirements.
	Gift codes will be delivered to the email specified by the purchaser during the purchase flow. Recipient needs to be a registered user on Disney before being able to access the redemption flow. Disney will build functionality for Account management and CSR tools using APIs provided by PlaySpan.

	Gift Purchase Flow
Per the requirements detailed on Exhibit D, item 466, extend purchase, redemption and cancelation flows to integrate with the product(s) targeted by this phase.
	Disney will launch purchase lightbox specifying purchaser and beneficiary. PlaySpan will handle cases of anonymous gift purchase and recipient redeeming gift code to start subscription access. Disney has clarified that PlaySpan does not need to be aware of family relationships.

	Integration
	

	Website and API Integration
Assist in the integration between vendor services and applications and the PUBLISHER game web site(s), account manager, and customer support tools.
	

	Product Setups
Assist in the setup of product pricing, offers, email event setups, etc.
	

	Game Integration
Assist in the integration of vendor system with PUBLISHER entitlement services.
	

	Data Migration

Import codes (gifts, prepaid cards, guest passes, etc.). Items 495-508
	Make required extensions to data import logic to handle game specific use cases in the data imported in Phase II. Migrate data supported by PlaySpan Data Model. Import data to ensure recurring billing is continued, and key CSR operations to issue refunds and view customer history (limited time – 6 months) are supported.

	Testing
	

	Deployment
Deploy all code, setups and configuration to integrate completely in test environment.
	

	QA and Acceptance Testing
Support PUBLISHER during QA and acceptance testing and apply necessary bug fixes.
	

	Migration
	

	Deployment
Deploy all code, setups and configuration to integrate completely in live environment
	

	Data Migration
Import active subscriptions (including renewals) and subscription histories from existing PUBLISHER commerce systems.  Import codes (gifts, prepaid cards, guest passes, etc.).
	Migrate Disney data supported by PlaySpan Data Model. Import data to ensure recurring billing is continued, and key CSR operations to issue refunds and view customer history (limited time – 6 months) are supported.

	Launch
	

	Planning
Assist PUBLISHER in planning the launch, which should include acceptance milestones.
	

	Deployment
Deploy all code, setups and configuration to integrate completely in the live environment.
	

	Validation and Acceptance Testing
Support PUBLISHER during QA validation and producer acceptance testing.
	

	Phase III Integration: (PTO, Pirates, Pixie Hollow)


	Deliverables
	

	Product Configuration – AVS and CVV
Per the requirements detailed on Exhibit D, items 28-32, extend configuration ability to product level for CVV & AVS. 
	AVS configuration is currently supported at Game / Application level. Extending support at Price Level will be supported based on Disney requirements. CVV checking is always done.

	Subscription Code Processing
Per the requirements detailed on Exhibit D, items 321-322, extend subscription support for fixed-term code usage.
	Current product supports fixed time access codes. Playspan shall enhance code generation and redemption logic and workflows to support code generation for renewing subscriptions.

	Customer Pricing Display
Per the requirements detailed on Exhibit D, items 411-422, extend pricing and display abilities for special pricing use cases around user status (returning, first time, existing).
	Enhancement of product for generation of promo codes (single use per customer) to get special pricing. Also, include the ability to configure special prices for first time user, returning user, existing user (to upgrade).

	Grace Period Configuration
Per the requirements detailed on Exhibit D, items 70-73, enhance functionality for configuration of grace periods per Disney requirements.
	Grace Period configurations shall be enhanced to include product and price-level options. Billing retry logic optimizations will be covered in this enhancement.

	Integration
	

	Website and API Integration
Assist in the integration between vendor services and applications and the PUBLISHER game web site(s), account manager, and customer support tools.
	

	Product Setups
Assist in the setup of product pricing, offers, email event setups, etc.
	

	Game Integration
Assist in the integration of vendor system with PUBLISHER entitlement services.
	

	Testing
	

	Deployment
Deploy all code, setups and configuration to integrate completely in test environment.
	

	QA and Acceptance Testing
Support PUBLISHER during QA and acceptance testing and apply necessary bug fixes.
	

	Migration
	

	Deployment
Deploy all code, setups and configuration to integrate completely in live environment
	

	Data Migration
Migrate USD processing customers to Beanstream
	Extend data migration logic to handle use cases for game specific data. Migrate data supported by PlaySpan Data Model. Import data to ensure recurring billing is continued, and key CSR operations to issue refunds and view customer history (limited time – 6 months) are supported.

	Launch
	

	Planning
Assist PUBLISHER in planning the launch, which should include acceptance milestones.
	

	Deployment
Deploy all code, setups and configuration to integrate completely in the live environment.
	

	Validation and Acceptance Testing
Support PUBLISHER during QA validation and producer acceptance testing.
	

	Phase IV Integration: (Toontown)


	Deliverables
	

	Payment Gateway and Currency Support
Per the requirements detailed on Exhibit D, support purchase and code redemption.
	New integration with Worldpay.

	Integration
	

	Website and API Integration
Assist in the integration between vendor services and applications and the PUBLISHER game web site(s), account manager, and customer support tools.
	

	Product Setups
Assist in the setup of product pricing, offers, email event setups, etc.
	

	Game Integration
Assist in the integration of vendor system with PUBLISHER entitlement services.
	

	Testing
	

	Deployment
Deploy all code, setups and configuration to integrate completely in test environment.
	

	QA and Acceptance Testing
Support PUBLISHER during QA and acceptance testing and apply necessary bug fixes.
	

	Migration
	

	Deployment
Deploy all code, setups and configuration to integrate completely in live environment
	

	Data Migration
Import active subscriptions (including renewals) and subscription histories from existing PUBLISHER commerce systems.  Import codes (gifts, prepaid cards, guest passes, etc.).
	Migrate Disney data supported by PlaySpan Data Model. Import data to ensure recurring billing is continued, and key CSR operations to issue refunds and view customer history (limited time – 6 months) are supported.

	Launch
	

	Planning
Assist PUBLISHER in planning the launch, which should include acceptance milestones.
	

	Deployment
Deploy all code, setups and configuration to integrate completely in the live environment.
	

	Validation and Acceptance Testing
Support PUBLISHER during QA validation and producer acceptance testing.
	

	Future Phases:

	Deliverables
	

	A/B Testing
Per the requirements detailed on Exhibit D, Section X, support ability for Disney to perform testing on merchandising and product variables.
	PlaySpan will support integration with 3rd party A/B testing framework (such as Omniture).

	Pre-Order Purchases
Per the requirements detailed on Exhibit D, items 340-341, extend purchase flows to handle pre-orders.
	Purchase flows will be extended to handle Disney Pre-Order requirements.

	User Wallet Management
Per the requirements detailed on Exhibit D, items 90-95, extend user wallet functionality as specified by Disney.
	Virtual currency management is supported with standard functionality. Playspan defers responsibility for any regulatory licenses for Real World Currencies and will only serve as a technology provider. 

	Expenditure of Stored Credit
Per the requirements detailed on Exhibit D, item 215, provide functionality to allow customers to spend stored amounts from their accounts.
	APIs will be developed once Disney use cases are properly understood.


	Prepaid Card POS Reporting
Per the requirements detailed on Exhibit D, item 133, allow Disney to view reports of prepaid card sales at point-of-sale (POS).Expenditure of 
	Disney can get this data directly from distributors.  Integrating this into PlaySpan can be reviewed.

	
	

	SOW Delivery Dates

	

	Phase I
	TBD

	Phase II
	TBD

	Phase III
	TBD

	Phase IV
	TBD

	Future Phases
	TBD


C. Custom Development.  Playspan shall allot one  hundred (100) work hours (the “Work Hours”) every 12-month period, commencing with the execution date of the Agreement (the “Work Period”) without additional charge, as follows:

i. Work Hours can be applied to a new feature that is not currently provided by PlaySpan to Publisher or its other clients and that is requested by Publisher to be developed (collectively, “New Features”) and to a new payment method that is not currently provided by PlaySpan to Publisher or its other clients as that is requested by Publisher to be added (collectively, “Payment Options”) at Publisher’s request. 

ii. If Playspan offers any New Feature or Payment Option to PlaySpan clients within three (3) months after PlaySpan has already developed and provided such New Feature or Payment Option to Publisher at Publisher’s request, and the PlaySpan hours for such development work were deducted from the Work Hours, then those hours that were previously deducted will be added back to the allotted Work Hours .  

iii. Playspan will continue to provide ongoing feature roadmap and support for the PlaySpan Platform to Publisher at the same level as provided to its other customers. If PlaySpan develops any new features or any new payment methods for another PlaySpan client, then, subject to PlaySpan’s agreement with such other client, PlaySpan may at its discretion offer such feature or method to Publisher or Publisher may request that such feature or method be added to the PlaySpan Platform, and Playspan agrees to consider such request in good faith. 

iv. If requested work exceeds Publisher’s one hundred (100) hours, off-set by any hours described in subsection ii above, then Playpsan shall submit a detailed proposal describing the necessary additional work and the time required to complete the work for review and approval by Publisher. Upon written approval by Publisher, which may be granted at Publisher’s sole discretion, Publisher will pay Playspan for any approved additional work at the rate of two hundred and fifty dollars ($250.00) per hour.  Such additional work will be agreed to in writing by both parties in the form of an addendum to the Agreement.

D. New Payment Service Provider Support.  Playspan shall add support for new Payment Service Providers, payment methods (including but not limited to, credit card, check, cash and money order) and payment gateways not specified in this SOW within ninety (90) calendar days of the initial request from Publisher.

i. At Publisher’s sole discretion, Publisher or Playspan will be the Merchant of Record.

ii. Payment Service Providers can include integration with broadband providers, cable companies or other payment platforms.

E. New Currency Support.  Playspan shall add support for new currencies not covered by this SOW within thirty (30) calendar days of the initial written request from Publisher.

F. Training.  Playspan will provide training to Publisher employees on topics of support and integration with Playspan’s system on at Publisher’s premises, at PlaySpan Premises, or through teleconference or webex:

i. Training for the following groups:

a. Software Engineers, who create software which will intergrate with Playspans’s APIs or data feeds. Training will include but not be limited to the following functional areas:

1) System architecture;

2) Process flows;

3) Store Front integration;

4) and data feed extraction and load.

b. System Engineers, who support systems owned and operated by Publisher which integrate with Playspan’s system. Training will include but not be limited to the following functional areas:

1) System architecture;

2) network configuration;

3) and escalation processes.

c. Reporting Analysts, who develop Business Intelligence, Accounting and other reports based on data provided by Playspan. Training will include but not be limited to the following functional areas:

1) Subscription data model;

2) promotion tracking (name/value pairs);

3) affiliate tracking (name/value pairs);

4) and revenue reporting.

d. Product Managers, who configure products in the Playspan system. Training will include but not be limited to the following functional areas:

1) Product setups;

2) offer setups;
3) content management;
4) and translation and localization.
e. Accountants, who perform accounting tasks such as reconciliation and tax remittance. Training will include but not be limited to the following functional areas:
1) Accounting journal;
2) reconciliation;
3) And tax calculation.
ii. Playspan shall provide this training at least once prior to the live launch of the first Publisher product to integrate with the Playspan system.  
iii. Playspan shall provide this training on an on-going basis according to industry practice, on the Publisher’s premises, or PlaySpan premises or remotely as is necessary for its staff to be sufficiently trained.
Exhibit G 

Insurance Requirements

A. PlaySpan and anyone performing services under a contract, either oral or written shall, at its sole expense, throughout the performance of its services pursuant to the Agreement and for such additional time as may be specified below, maintain:

1. Commercial General Liability Insurance to include contractual liability, products/completed operations liability, and cross-liability coverage with minimum limits of $2,000,000 written on an occurrence form basis and Automobile Liability Insurance to include all owned, leased, non-owned and hired automobiles with minimum combined single limits of $2,000,000.  Both shall protect PlaySpan, Publisher, and additional insureds from claims for personal injury (including bodily injury and death) and property damage which may arise from or in connection with the performance of PlaySpan’s services hereunder or from or out of any act or omission of PlaySpan, its officers, directors, agents, subcontractors or employees.  Commercial General Liability insurance must be maintained for three (3) years following completion of the work;

2. Workers’ Compensation Insurance as required by applicable law, and Employer’s Liability Insurance with minimum limits of $1,000,000; and

For the insurance requirements noted below (items 3 and 4), these policies and limits will be in place once transaction volume exceeds $10,000,000 in a three month period:

3. Network and Privacy Insurance, with a minimum limit of $10,000,000 per claim and $10,000,000 annual aggregate, protecting PlaySpan and Publisher from the following exposures in connection with the PlaySpan’s or any of its Subcontractors’ performance under this Agreement:


a.
the theft, dissemination and/or unauthorized disclosure or use of Confidential Information and personally identifiable information (not be limited to bank account information, social security numbers, health information, credit card account, and confidential corporate information).  Such insurance shall also include coverage for credit monitoring, notification expenses and other related costs associated with mitigating a data security or privacy breach; and 

b.
the introduction of a computer virus into, or otherwise causing damage to, a computer, computer system, network or similar computer–related property and the data, software, and programs used thereon. If such insurance is maintained on an occurrence basis, PlaySpan shall maintain such insurance for an additional period of one (1) year following termination of this Agreement.  If such insurance is maintained on a claims-made basis, PlaySpan shall maintain such insurance for an additional period of three (3) years following termination of this Agreement.  The retroactive date of the aforementioned insurance policy shall be no later than the Effective Date of this Agreement; and 

4. Media liability insurance, with a minimum limit of $1,000,000 per claim and $2,000,000 annual aggregate, protecting PlaySpan and Publisher from the violation, infringement or misappropriation of the rights of any third party, including, without limitation, copyright infringement, trademark infringement, unfair competition, libel, slander, defamation, invasion of privacy, infliction of emotional distress, advertising injury, etc., as well as coverage for claims of contingent bodily injury/property damage, relating to PlaySpan’s or any of the its subcontractors’ performance under this Agreement. If such insurance is maintained on an occurrence basis, PlaySpan shall maintain such insurance for an additional period of one (1) year following termination of this Agreement. If such insurance is maintained on a claims-made basis, PlaySpan shall maintain such insurance for an additional period of three (3) years following termination of this Agreement.  The retroactive date of the aforementioned insurance policy shall be no later than the Effective Date of this Agreement; and

5. Dishonesty insurance, covering any third party liabilities arising out of PlaySpan's employees’ dishonesty, with a minimum limit of $100,000 per claim.

B. All insurance required in this Exhibit shall;

1. Include Publisher, its parent, and any subsidiaries, related and affiliated companies of each, and the officers, directors, shareholders, employees, agents and its assignees of each as additional insureds.  Workers’ Compensation and Employer’s Liability shall be exempt from this requirement;

2. Contain an exception to any Insured versus Insured or Cross Liability exclusions for claims brought by an additional insured against any other insured;

3. Be primary and not contributory with regard to any other available insurance to and contain a waiver of subrogation in favor of; Publisher, its parent, and any subsidiaries, related and affiliated companies of each, and the officers, directors, shareholders, employees, agents and its assignees of each;

4. Be written by companies with BEST Guide rating of A- VII or better;

5. Be written with companies and on forms acceptable to Publisher and shall provide that the coverage thereunder may not be reduced, canceled or otherwise modified unless thirty (30) days unrestricted prior written notice thereof is furnished to Publisher;

6. Be evidenced on certificates of insurance (or copies of policies, if required by Publisher) and be furnished to Publisher.  Publisher’s failure to request, review or object to the terms of such certificates or insurance shall not be deemed a waiver of PlaySpan’s obligations or the rights of Publisher; and

7. In no way limit or diminish PlaySpan’s liability under other provisions of the Agreement.
EXHIBIT I

Publisher Sites

[TO BE ADDED]

� Note:  If Publisher does not engage in any data transmission, the bracketed language is not relevant and can be deleted.


� Payment process to be confirmed.
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